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Introduction 1
SEMINAR ON
SEXUAL OFFENCES AGAINS FEMALES
INTRODUCTION
This seminar was arranged by the Institute in response to public disquiet
over the apparent increase in violent sexual attacks on females — a concern
present also in those responsible for law enforcement and the treatment of
offenders. It took the form of two evening sessions which were held on June
26th and July 2nd, 1969, respectively, and was attended by 237 members all of
whom had a professional interest in the subject.
Eleven papers were prepared for the seminar, ﬁve of which were presented
at the ﬁrst session. Mr Woods presented a study of prosecutions and convictions
for rape in Sydney during the decade 1958/1967 and considered possible causes
of the apparent increase in such offences. Dr Lucas looked at what is known
about 'group rape in Australia and overseas and discussed the problems facing
future research. Mr Snelling dealt with difﬁculties created by the existing laws
and trial procedures in respect of sexual offences involving children and
suggested a series of reforms to render the laws and procedures more up-to-date
and less cumbersome. Dr Freeman presented a study of the physical,
psychosocial and psychiatric characteristics of a group of adolescent male sex
offenders committed to a training school or sentenced to prison during the
two-year period June 1966/June 1968. And Dr Shea summarised and analysed
the available psychiatric studies of adults charged with sexual offences against
children.
The remaining six papers were presented on the second evening of the
seminar. Professor Katz spoke of the physical, social and psychiatric factors
involved in the development and expression of sexual behaviour.
Detective-Sergeant Doyle dealt with the ordeal to the rape victim resulting from
the investigative and trial processes and suggested areas in which reforms might
be introduced. Mr Hawkins considered the range of possible treatment
techniques, while Dr Briscoe dealt more particularly with the psychiatric
treatment of offenders. Sex education of children was examined by Dr
Thompson. Mr Hayes explained the difﬁculties inherent in the supervision of
offenders when they are at liberty in the community.
Mr Purnell and Mr Roulston summarised the papers and proposed a
number of reforms in the law.
SUMMARY OF DISCUSSION
The discussion which followed the papers was directed to the various
matters set out below.
PACK RAPE: INCIDENCE AND NATURE
1. Mr Woods’ paper showed that there was a distinct increase in the number
of prosecutions for both group and single rape in the period 1963/67 over
the period 1958/62, but that this increase is to some extent accounted for
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by the “baby boom” of 1947 which resulted in an increa
se in the number
of 17-year-old males in 1964. Since most pack rape offender
s are in the
age group 17—20 years there was therefore an increase in the n
umbers “at
risk” in the l963/67 period. It was noted by other speake
rs that the
community had been unprepared for such an unprecedente
d increase in
the birth rate and that consequently there had been a gene
ral lack of
adequate facilities for this group. Such a socially-deprived gro
up might be
expected to have a higher crime rate generally than previo
us or later
groups. A similar increase in violent sexual offences had been noted dur
ing
this period in the United States and in a number of European cou
ntries.
It appears that in the Sydney area pack rape offences are as
sociated most
frequently with the western and southwestern suburbs,
and special
mention was made of the George’s Hall area in this connection.
Convicted rapists may be regarded as the end product of a lon
g process,
and we do not know what relationship this group bears to
others in the
community indulging in similar sexual behaviour. In considerin
g the nature
of the offence there is a danger in elevating non-specific fac
tors, such as
the use of cars, to the rank of general theory. The broader ty
pe of theory
relating to social decay is also non-specific for rape, and
is therefore
unsatisfactory as a basis for any preventive action. lt was su
ggested that
the first line of inquiry should be a study of all those charged w
ith rape.
The importance of the group element in the pack rape
situation was
emphasised. The imprisonment of the individual members
is generally
sufficient to sever their links with the gang, but the prim
ary problem of
the deterrence of such group offences was left unresolved.
Much of the questioning by defence counsel in rape cas
es appears to be
aimed at establishing lack of resistance by the victim,
as if tending to
establish consent. It is relevant to note that in the majority
of pack rapes
there is a lack of resistance and that few of the victims
make more than
token resistance, but such submission does not const
itute consent.
It was suggested that pack rape is just one manifestatio
n of delinquent
behaviour and that the same impulse might on another o
ccasion result in
other forms of delinquency such as breaking into a store. T
here appeared
to be a relationship betWeen offences against the person a
nd rape, and Dr'
Freeman’s paper showed that 75 per cent of the offender
s studied by him
had records of stealing of some kind.
There is an urgent need for both better statistics and
extensive research
into the subject of rape in New South Wales.
SENTENCING FOR SEX OFFENCES
1. During the period 1958/67 there has been an increasing tendency for
courts to convict persons prosecuted for pack rape. One speaker suggest
ed
that some remarks from the Bench about the nature and incidence
of the
offence,_ together with excessive newspaper publicity, might be respon
sible
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for juries adopting a stricter attitude towards persons accused of this
offence.
At the outset several speakers suggested that the sentences for both single
and pack rape were higher than necessary for the purposes of individual
deterrence or splitting up of the pack, but after discussion it was conceded
that the general level of sentences is not much too high when compared
with the level of sentences for other offences, nor was it as high as the
impression they had gained from newspaper publicity had indicated.
When parole provisions and normal remissions of sentence were taken
into account most of the criticisms of current sentencing policies were
withdrawn. it was generally agreed that an increase in sentences imposed
on pack rapists would be no solution to the problem. However, the
imprisonment of dangerous offenders does ensure that during the period
of imprisonment the person does not constitute a threat to society.
It was suggested by one speaker that the penalties for rape are excessive in
view of changed social mores and attitudes towards sexual relationships,
including the importance attaching to virginity, but this proposition was
not generally acceptable to the seminar. There was, however, general
agreement as to the need for reasearch into what was in fact the range of
the physical and psychological damage caused to the victims of sexual
attacks.
There was some concern at what appeared to be inconsistencies in
sentence, both in the maximum sentences provided by the Crimes Act for
various offences and in the sentences actuallyimposed by the courts. It was
argued that whereas the more serious offence should carry the greater
maximum sentence the existing maximum penalties are frequently out of
proportion to the seriousness of the offence, and a comparison of some
sentences imposed for different offences did not appear to accord with the
general community view of the relative seriousness of the offences. On the
other hand, it was accepted that disparity in sentencing was necessary to
the courts to enable each particular fact situation to be dealtwith on its
merits. Some psychiatrists felt that pre-sentence psychiatric reports were
not sufficiently taken into account when sentencing the offender.
Consideration was given to the indeterminate sentence as a means of
dealing with the potentially dangerous offender in cases where the facts
established in court may support only a minor charge such as indecent
assault but to a psychiatrist might indicate a frustrated attempt at a much
more serious crime such as rape/murder. It was maintained, however, that
a person should be sentenced only for offences admitted or proved and
that tendencies or psychiatric traits are not grounds for additional or
greater sentences. It was thought that Section 27 of the Mental Health Act
would provide procedures for dealing with sex offenders in such situations.
One speaker held that in the sentencing of sex offenders a retributive
element is required by society. This was not controverted by the seminar.
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POLICE AND COURT PROCEDURE
1. Detective-Sergeant Doyle dealt in detail with
the very rigorous
interrogation of the rape victim which takes place before a
charge is laid in
order to eliminate cases in which consent might have bee
n presumed or the
victim might have acted in such a way as to provoke the
attack.
Where a prosecution follows, the ordeal of the victim will be contin
ued in
court. There will be one or more committal proceedings, with que
stioning
by prosecution and defence counsel, followed by a trial and in
some cases
several trials. The girl may have to give her story on oath m
ore than
twenty times over considerable intervals of time,
and in these
circumstances it is inevitable that there will be inconsistencies
in detail.
These inconsistencies, no matter how trivial, will be pounced upo
n by the
several defence counsel and used.against her. There was some
criticism of
the policy of the Public Solicitor in brieﬁng outside counsel on a
daily fee
basis, on the ground that this may tend to prolong the cross-exa
mination
of the victim and so add to the ordeal.
The course of a rape investigation and prosecution as presently cond
ucted
may have a more serious and traumatic effect on the victim
than the
attack itself. Hence rape is akin to blackmail: the victim may r
eport the
attack and undergo the ordeal or remain silent and risk being co
nsidered
an “easy mark” for subsequent attacks.
It is likely that many rape cases are unreported because of p
ublic
awareness of the ordeal of the criminal process and the consequen
t
publicity. Research is needed into both the extent of the pro
blem on
unreported rapes and the harm caused by the court process.
One suggestion for lessening the ordeal of the trial proceedings was
that
hearings should be held in camera, especially in cases of rape involvi
ng
children. However the consensus of opinion was that this would be at best
a palliative and would not be likely to greatly reduce the damaging effe
ct
on the victim.
Mr Snelling referred to the Israeli system of employing youth examiners in
cases involving children. These examiners are trained in techniques for
dealing with children and as a result of these special skills would be likely
to get more information from the child than could the police, and al
so to
be more capable of assessing the veracity of the child. Psychologically it
would be in the interest of the children to have the investigations carried
out by trained social workers and the matters heard by a panel of experts,
thus avoiding the aura of court proceedings. This suggestion for a panel of
experts had a mixed reception. In considering the rights of the accused
some members thought that a panel of experts might be more objective
than a jury and therefore fairer to the accused, and it was suggested that
this might apply particularly to cases of pack rape, where theconviction
rate is higher than in cases of single or pair rape. Here it was pointed out,
Summary of Discussion
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however, that the reason for this higher conviction rate is basically that in
cases of group rape there is likely to be more evidence and more likelihood
of obtaining corroboration. ‘
Some members drew attention to the fact that insufﬁcient time and
facilities are available for psychiatric examination of the accused prior to
trial, and that psychiatric referral is used too rarely. One suggestion was
that the courts might use bail or release on recognizance with a condition
requiring the accused to undergo psychiatric examination. Few of the
group rapists are examined by psychiatrists after conviction, and it was
said that when in detention there is little evidence of personality disorder
among these offenders as a class. This, however, could only be conﬁrmed
by careful individual psychiatric examination.
SEX OFFENDERS AND SOCIETY
1. It was generally agreed that there had been a change in sexual mores in this
society and that amongst certain sections of the community there was
acceptance of consenting group sexual intercourse. On the question of the
part played by sexually stimulating news media it was thought that there is
not sufﬁcient information available to form an opinion: that it may be
beneﬁcial to some individuals with repressed and unacknowledged needs
but harmful to others in that they may be stimulated to do things they
would not otherwise do. '
Sex education was thought to be primarily the responsibility of parents,
and although some sort of sex education is better than none at all the
public provision of such education might lead parents to further withdraw
from their responsibility. In any case, it is the child’s attitude towards sex
that is most important, and this will already have been inculcated by the
parents before the child receives instruction at school.
Consideration was given to the role of the criminal law in the enforcement
of moral values and to the proposition that it is neither an appropriate nor
an effective process for this purpose. It was agreed that the protection of
society in terms of the society’s norms is effected by the consent of the
majority operating through changes in the criminal law where adequate
protection is not already provided, but that if the new measures were
unduly repressive or ill-conceived society may be injured in the process.
Some thought was given also to finding effective means of isolating those
who grossly deviate from socially-expected behaviour.
Forms of treatment for sex offenders were discussed, including probation
and parole, castration, drugs and psychiatry. There is a fringe group of
individuals with emotional disturbance or personality disorder so severe
that they will always be a danger to society, and these people may only
function satisfactorily in incarceration. However, group rapists do not
belong to this class, and in their case the rate of recidivism is low.
Generally a period of imprisonment is all that is required to break up the
group and allow for maturation of the individual members from the age
group in which they are a danger to society.
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OFFENCES INVOLVING CHILDREN
Dr Shea reviewed the literature on the nature and characteristics of
offences and offenders against children. He pointed out that there was no
common agreement as to what constituted paedophilia, since any definition
must involve confusion and complications due to factors such as the child’s
physical and emotional maturity, cultural and subcultural variations, and
differences in prevailing laws and sexual mores. He suggested that the problem
be restricted to offences involving children of less than 12 yesrs of age and that
subcultural groups in which children are considered sexually mature at ages
earlier than this should be excluded.
It was recognised that in many cases the child is a willing participant and
may even have solicited the advances, and that offences against children rarely
involve violence.
There is controversy in the literature as to the value of children’s evidence
in cases of paedophilia, and this controversy was reflected in the discussion at
the seminar. It was recognised that up to the ages of five or six years children are
entirely egocentric and self-protected and a tendency to lie will persist until they
learn to internalise controls. A child may phantasize without awareness of the
lack of truth in the assertions, may lie to revenge some suspected injury without
awareness of the full consequences of the untruth, or may lie in response to
pressures exerted by awareness of parental attitudes towards the occurrence,
whether or not the child was a willing participant. However, it was reported that
one study carried out in the United States indicated that children are on the
whole more truthful in respect of sexual offences than are adults.
Some proposals for alteration of the present investigative and court
procedures in offences involving children in order to avoid or minimise the
distress and psychoiogical damage caused to the child are set out in the paper by
Mr Snelling. These propOSals received the general approval of the seminar.
CARNAL KNOWLEDGE
Mr Snelling also questioned the appropriateness of the present procedures
for dealing with cases of carnal knowledge involving girls between the ages of 12
and 15. He thought that a basically fresh approach to this problem is overdue,
and suggested in his paper some improvements whereby the desired aims could
be achieved more effectively and expeditiously. There was agreement that the
offence of carnal knowledge as presently constituted was archaic and that the
law relating to it was in need of reform. One suggestion was that it should be
removed from the category of felony, thus relieving the Registrar-General of his
obligation to report any births which indicate that there is evidence of such an
offence. Such reports involve a great deal of fruitless work for the police, since
in up to 50 per cent of carnal knowledge cases the Attorney-General decided not
to find a bill and in other cases the accused when convicted merely receives a
bond.
Summary of Discussion
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There was general support for a lowering of the age limit for carnal
knowledge prosecutions to 15, and even some suggestion that 14 might well be
appropriate. '
P. G. McGonigal
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SOME STATISTICS RELATING TO INDIVIDUAL AND PACK RAPE
OFFENCES IN METROPOLITAN SYDNEY: 1958 to 1967
G. D. Woods LL.M., Dip. Ed. (Sydney),
Lecturer in Law, Sydney
University Law School.
SUMMARY
A study was made of prosecutions and convictions for rape in Sydney
during the decade 1958 to 1967. It was found that prosecutions and convictions
for both individual rape and pack rape increasedconsiderably in the second half
of the decade. (This increase is probably due, in the most part, to population
increase during his period; in particular to the results of the “baby boom” of
1947). It was found that the conviction rate for pack rape (in contrast to
individual rape) increased considerably towards the end of the period studied.
The average sentence awarded‘to those convicted of single rape during the period
was 7.4 years; for pack rape 8.0 years. Doubt is cast on the theory that harsh
penalties will decrease the incidence of rape.
It was found that the average size of groups prosecuted for pack rape
was 3.6. There was a tendency for individualsprosecuted fo/ pack rape as part
of large groups to be found guilty more .often than members of smaller
groups.‘Also it was found that convicted members of large groups tended to
attract somewhat higher sentences than members of smaller groups.
INTRODUCTION '
Debate about the nature and incidence of the offence of rape generally
(and “pack” rape in particular) has been rendered less effective than it might be
by a lack of statistical evidence. An attempt has been made to throw some light
on this area by a study of prosecution records of the rapes Which, having
occurred in the Sydney Metropolitan area, resulted in prosecutions in the ‘
Supreme Court during the ten years ending December 3], 1967.
Consideration is given here to four particular aspects of the subject:
' (1) the incidence of the offence;
(2) the conviction rate;
(3) the sentences imposed;
(4) the size of groups involved in pack rapes.
Two important pieces of information relating to these offences which it
was unfortunately not possible to obtain from the official records examined
were (a) the locations of offences and (b) the ages of offenders.
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I have suggested in another article* that:
“The offence of pack rape does not occur in isolation; it is part of a
total pattern of sexual behaviour. . . Its occurrence can be related to
population increase and consequent social disorganization in
Sydney ’s fringe Western and South- Western suburbs ”.
I attempted to substantiate this assessment of the locations of offences
(pack offences, at least) by looking at newspaper reports during 1963, 1964 and
1965. Inaccurate as such reports often may be, it was thought that they could
give at least a broad picture of the areas where offences occur. The following
table refers to convictions reported in the Daily Mirror.
 
.Reported number of pack rape
Year Incldents leading to conviction
in year
Location of
offences
Bondi
1963 2 ' Regents Park
Parramatta
1964 6 . Fairfield
Lucas Heights
Glenfield
Walgrove
Ingleburn
 
Liverpool
1965 3 Fairfield
Lucas Heights
Walgrove
Ingleburn
Botany
Bondi
South Windsor  
It does seem, therefore, that at least the pack rape offences tend to occur
mostly in Sydney’s Western and South-Western suburbs, rather than in suburbs
such as Leichhardt, Camperdown and Mascot, the older suburbs close to the city
centre. However, as was said, the sources used in this study have not made it
possible to verify or detail more specifically this broad generalization.
Again with regard to the ages of offenders it is not possible to be very
speciﬁc. My impression is that pack rape offenders tend to be 17, 18 or 19, with
very few in the twenties and none older than that. Individual rapists, however,
seem to be slightly older, and are sometimes even in their thirties or forties. It is
often suggested (as I have done*) that the causes of pack rape and individual
rape are fundamentally different. The possibility of the ages of such offenders
being different would have a considerable significance in relation to this
question. The issue is not resolved here but one point arises which might be
* Aust. & N.Z. J. Criminology, Vol. 2, No. 2, p. 105, at p. 119.
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interpreted as casting doubt on any suggestion of a differential between the
two kinds of offenders. In part (1) of this paper, it will be suggested that the
so-called “baby boom” of 1947 and 1948 can account for most, if not all, of the
distinct increase in prosecutions for rape between 1963 and 1967. The point is
that when the “boom babies” turned 17, 18 and 19, there was not only an
increase in pack rape, but also 'an equivalent increase in individual rape. This
could mean that there is no age difference between individual and pack rapists.
However it need not necessarily mean this. It could mean, for example, that
individual rapists do tend to be older, but that the increase between 1963 and
1967 in the numbers of 17 to 19 year old girls caused an increase in the number
of potential victims, and therefore by proportion an increase in offences.
Despite the lack of conclusiveness of information relating to the locations
of offences and the ages of offenders, it was possible to see some fairly clear
trends in the four main areas considered; i.e. incidence, conviction rates,
sentences and size of groups.
(1) The Incidence of the Offence
A distinction is drawn between cases of single rape (i.e. rape of one victim
by an individual attacker) and cases of multiple or pack rape (rape of one victim
by two or more attackers). These two categories considered separately are also
combined to give a total picture of the incidence of rape offences generally
during the decade.
The combined figures for the offence are shown in Table l:
 
 
TABLE 1
Total number of rape Total number of single Total number of pack
Year incidents leading to rape incidents leading rape incidents”
prosecutions to prosecutions leading to prosecutions
1967 21 ) 8 ) 13 )
1966 26 ) 18 ) 8 )
1965 16) 115 8 ) 59 8) 56
1964 27 ) 11 ) 16 )
1963 25 ) 14 ) 11 )
1962 11 ) 8 ) 3 )
1961 20 ) 7 ) 13 )
1960 18 ) 67 7 ) 33 11) 34
1959 8 ) 4 ) 4 )
1958 10 ) 7 ) 3 )
Total 182 92 90   
* Aust. & N.Z. J. Criminology, 1969, Vol. 2, No. 2, p. 1.05.
** ‘Incident’ here means an attack by a group of offenders against a single
victim.
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Looking at the results of these prosecutions for each of the two separate
categories in turn, the pattern is as in Tables 2 and 3:
 
 
TABLE 2
Rape by a single attacker
Found .
Year Prosecutions Convictions Acquittals wigs/5;? a 3:22:32323
offence
1967 8 ) 2) 2 ) 1) 3 )
1966 18 ) 6 ) 1 ) 4 ) 7 )
1965 8)59 2)20 0)6 2)10 4)23
1964 11 ) 4 ) 2 ) 1 ) 4 )
1963 14) 6 ) 1 ) 2 ) 5 )
1962 8 ) 1 ) 3 ) 1 ) 3 )
1961 7 ) 2 ) 0 ) 0 ) 5 )
1960 7)33 1)7 1)7 1)2 4)17
1959 4) 0) 2 ) 0 ) 2 )
1958 7 ) 3 ) l ) 0 ) 3 )
Total 92 27 13 12 40     
“Prosecutions” here refer to prosecutions for the full crime of rape, not for
lesser offences, and “Convictions” similarly refers to convictions for the full
crime of rape only.
('It should be noted that “Prosecutions” means prosecutions begun in the
particular year: conviction or acquittal may not have been finally determined
until a later year; the case is still recorded as a prosecution in the earlier year.
Correspondingly with convictions; where a prosecution has been instigated in
1964, for example, and a conviction results in 1965, the conviction is recorded .
in 1964. This method of counting may be contrasted with the procedure
adopted in the recent publication “New South Wales Statistics of Higher
Criminal Courts,l968,” put out by the Department of Justice, where convictions
have been recorded in the year of ﬁnalisation. This explains the slight disparity
between the ﬁgures presented in that publication and in Table 1 above).
“Acquittals” here refer to cases where the accused was found not guilty of rape
nor of any lesser offence. The next column includes cases where the accused was
found not guilty of Rape, but guilty of a lesser offence; either Carnal
Knowledge, Indecent Assault on a Female, Attempted Rape or Abduction. (ln
the. overwhelming majority of cases, Carnal Knowledge).
The last column refers to cases where the prosecution has broken down at some
point in the proceedings. However it does not necessarily mean that the accused
were totally discharged; in a very small minority of instances cases may have
been removed to Quarter Sessions and prosecutions instigated there for lesser
offences (again, usually Carnal Knowledge).
 TABLE 3
Pack Rape
Number of
Separate individuals Filtmd f Prosecutions
Year group involved Convictions Acquittals gul y 0 discontinued
prosecu- m the a lesser (' d' ‘d 1 )
tions prosecutions offence In 1V1 ua S
1967 13) 57) 46) 11) 0) 0)
1966 8) 28) 9) 3) 2) 14)
1965 8)56 22)213 ,6)95 5)28 8)26 3)64
1964 16) 69) 24) 7) 7) 31)
1963 11) 37) 10) 2)_ 9) 16)
1962 .3 ) 7 ) 0) 0 ) 0 ) 7 )
1961 13) 45) 13 ) 0) 7) 25)
1960 11') 34 35) 113 7) 20 1) 9 4) 20 23) 64
1959 4) _:11) 0) 3) 6) 2)
1958 3 ) 15 ) 0 ) 5 ) 3 ) 7 )
Total 90 326 115 37 46 128      
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The fundamental question here is whether there has been an increase in
the incidence of rape offences during the period. It would appear as if there has
been. In the second half of the decade studied (1963 to 1967) the numbers
prosecuted for both individual and pack rape were nearly double those
prosecuted during the period 1958 to 1962.
 
Individuals prosecuted in Individuals prosecuted
Year single rape cases for pack rape
1963 to
1967 59 213
1958 to ' 11
1962 33 3  
Various different hypotheses are consistent with these statistics. It may be
that the figures represent nothing more than increased police activity (spurred
on by extravagant publicity) biting into the dark figure for the offence. On the
other hand it may be that the increased number of prosecutions actually does
reﬂect an increasing number of rape offences within the community.
This latter suggestion (that there has been a real increase in offences) is
supported by an important population trend which became relevant between
1963 and 1967. The return in 1946 and 1947 of a large number of servicemen
from overseas duty caused a considerable jump in the Australian birthrate in
1947 particularly, and also in 1948. In the following few years, the birthrate did
not fall back to the prewar level, but it did fall below the “baby boom” height.
1947 in particular stands out as the apogee of this phenomenon.
The babies born in 1947 turned seventeen in 1964, eighteen in 1965 and
nineteen in 1966. The babies born in 1948 turned seventeen in 1965, eighteen in
1966 and nineteen in 1967. Table 4 shows the population of N.S.W. for males
aged seventeen, eighteen and nineteen, for the decade studied.
TABLE 4
These figures are drawn from the various publications of the
Commonwealth Bureau of Census and Statistics.
 
   
Year Males aged 17 Males aged 18 Males aged 19
in N.S.W. in N.S.W. in N.S.W.
1958 25,904 25,395 25,154
1959 28,353 26,196 25,704
1960 28,208 28,783 26,727
1961 31,778 28,590 28,925
1962 32,620 31,970 28,830
1963 33,530 33,190 32,780
1964 40,460 34,110 33,960
1965 38,250 41,330 35,040
1966 37,333 38,384 41,521
1967 38,360 37,740 39,010
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It is clear that simply on the basis of population increase, N.S.W. (and
therefore Sydney) could have expected a fairly considerable rise in the incidence
of crime during the second half of this decade, and indeed it would have been
most surprising if no such increase had occurred. (Thisapplies of course, not
only to rape offences but also to car stealing, vandalism, and juvenile offences
generally).
In relation to the increase in rape offences we are talking about here, it
might be objected that even though the baby boom did cause an increase in the
population at risk during the relevant period it does not explain the size of the
apparent increase in rape offences. We saw before that rape offences nearly
doubled in 1963—1967, as against 1958—1962. Yet the baby boom only
increased the population at risk by about one ﬁfth or at most one quarter.
An answer to this is that increases in crime rates do not necessarily
correspond with increases in population. Five rural populations of 1,000 may
have “X” crime overall, yet one urban- centre may have 10,000 people (double
the population) but “10 X”(ten times) the total rural crime. In relation to pack
rape, the increased number of available associates for potential rapists would
tend to increase disproportionately the chances of an offence occurring.
Moreover, as was suggested before, the increase in the female population at
risk must be considered. The increased number of potential victims of rape
would highten the chances of a meeting with potential rapists more than the
actual increase in population would suggest.
Another factor which' should be considered here is the possibility that the
“boom babies” were destined from the circumstances of their birth to be
responsible for a disproportionate amount of delinquency when they grew up. It
could be argued that being an abnormally sized group in every year of their
development these children encountered a lack of preparation for their arrival
which forced them to put up with inadequate social services, health and
counselling services, overcrowded classrooms; in short, general neglect. Possibly
in such circumstances it was inevitable that when they reached late teens, these
children should account for an abnormally high level of delinquency.
It appears, then, as if the baby boom (added to the normal increase in
population which would have taken place anyway) goes a considerable distance
towards explaining what appears to be a distinct increase in the occurrence of
rape offences during the second half of the decade.
(2) Conviction Rates
, As may be observed from Tables 2 and 3 there are noticeable
differences
between the proportions of accused convicted in multiple rape cases as against
single rape cases.
It appears as if, although there has been an increase in the numbers
prosecuted and convicted for single rape during the second half of the decade as
against the first half of the decade, the ratio of convictions to prosecutions has
remained fairly constant. (The stability of the figures in the far right-hand
 Table 5 shows the conviction rate in single rape cases:
TABLE 5
Single rape
 
Units of lyear Units of 2 years
 
Number of Number of ’
Year individuals Convictions Percentaoge Year individuals Convictions ofpfo:$?<::igc):ls
prosecuted 0f convrctions prosecuted
1967 8 2 25.0 1967
26 8 30.8
1966 18 6 33.3 1966
1965 8 2 25.0 1965
19 6 31.6
1964 11 4 36.4 1964
1963 14 6 42.9 1963
22 ‘ 7 31.8
1962 8 1 12.5 1962 -
1961 7 2 28.6 1961
3
1960 .- 7 1 14.3 1960 14 21-4
1959 4 0 — 1959
11 3 27.3
1958 7 3 42.9 1958       
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column of Table 5 would indicate this). There has been a slight increase in the
conviction rate, but by inspection it is not signiﬁcant.
' Single rape'
 
1958 — 1962 ' 1963 — 1968
Convicted 7 _ 20
Not . 26 39
convrcted ‘   
In contrast to this, the conviction rate in cases of multiple rape is somewhat
erratic but seems to show a fairly clear trend of increase.
The upward trend in the conviction rate here is remarkable, particularly
for the astonishing result in 1967 when 80.7% of accused were found guilty.
Chi-Square analysis (Yates’ correction) shows the conviction rate in the
period 1963 to 1967 to be significantly greater than that for the period 1958 to
1962:
   
    
1958 — 1962 1963 — 1967 Total
Convicted 20 ~ 95 115
Not
convicted 93 118 211
Total 113 213 326
2
o E Y = D _ 0.5 Y2 E
20 39.86 19.36 394.44 9.89
95 75.14 19.36 394.44 5.24
93 73.14 19.36 394.44 5.39
118 137.86 19.36 394.44 2.86
326 326 X2 = 23.38
D.F. = 1
This result shows that the difference between conviction rates. for pack
rape in the two periods is statistically signiﬁcant in that there is far less than
0.2% chance that the figures set out in the square above could occur by chance.
Practically, I think that this result is the most important one put forward
in this paper. The implication is that the trend represents a hardening of attitude
TABLE _6
Multiple rape
 
 
 
Units of 1 year Units of 2 years
Number of Percentage Number of Percentage
Year individuals Convictions of Year individuals Convictions of
prosecuted convictions prosecuted ‘ convictions
1967 57 46 80.7 1967 85 55 64.7
1966 28 9 32.1 1966
1965 22 6 21,3 1965 - .91 30 .33.0
1964 69’ 24 34.9 1964
1963 37 10 27.0 1963 44 10 22.7
1962 7 0 0.0 1962
1961 45 13 28.9 1961 80 20 25.0
19 60 35 - 7 20.0 1 1960
19,59 11- o - — 1959 26 ' 0 _
1958 15 A 0 . — 1958       
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on the part of the police, juries and the public towards the offence of multiple
rape. Whether this apparent crystallization of antipathy might validly be related
to the hysterical publicity usually attendant upon convictions for pack rape
offences is difficult to say, but such a connection is a distinct possibility. What
perhaps could have been happening is that some judges and newspapers, noticing
a real increase in the offence (probably due to population increase) have made
statements intended to be of a deterrent nature about the growth of the crime
which have had the effect of causing jurors to come into later cases with the
subconscious feeling that they would be doing a public duty if they could do
something to help stamp out the offence of pack rape.
At the same time, other hypotheses are consistent with these ﬁgures. It
may be that during the period the offences committed became progressively
more .“open and shut”; more intrinsically proveable. This is a somewhat
improbable, but nonetheless tenable, hypothesis. It might be that the figures
represent decreasing reticence on the part of parents (particularly ones who are
in good community standing and likely to be believed by juries) about involving
~their assaulted children in the inevitably distressing experience of prosecution.
Indeed a variety of explanations may be consistent with the increased conviction
rate. Nonetheless it is suggested that the most credible one is that the attitude of
the public, and therefore of juries, has been negatively conditioned by the
considerable amount of publicity attendant on pack rape trials at various times
since about 1964, thereby resulting in a progressively increasing tendency for
accused in such cases to be convicted, while at the same time the increase in the
offences was to be expected from population growth anyway. (Incidentally, it
should be noted that if such a hardening of public attitude has taken place in
respect of the prosecutions for pack rape, it does not seem to have had such a
broad scope as to encompass attitudes towards prosecutions for single rape).
(3) Sentences Imposed
Each sentence awarded in respect of a conviction for single rape during the
period is set out in Appendix A. Each sentence awarded in respect of a
conviction for pack rape during the period is set out in Appendix B.
Contrary to expectation, it was found that the sentences given per
individual for pack rape were not excessively greater than those given for single
rape. The average of the pack rape sentence was exactly 8.0 years, while the
average of the single rape sentences was 7.4 years.
However some variation was noted with regard to (a) sentences awarded
for pack rape during the period 1958 to 1962, as against those awarded during_
the period 1963 to I967, and (b) sentences awarded for pack rape in large
groups as against such offences committed in small groups. (b) will be dealt with
in part (3).
With regard to (a), it should be noted that the average sentence for pack
rape in respect of 1958 to 1962 was 6.3 years, while the average for 1963 to
1967 was 8.4 years. (This increase, of course, correlates with the increase in
prosecutions and convictions for the offence, as noted before in part (1) ). ‘
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In contrast to the moderately heavier sentences awarded to pack rapists i
n
the second half of the decade, sentences for single rape only increa
sed slightly.
(7.6 years average as against 7.0).
The significance of these ﬁgures is considerably weakened because of th
e
absence of reliable information as to the ages of offenders. Sentencing dep
ends
to a large extent on age factors and it is not possible to say to what e
xtent
sentences for the various categories of rape offences considered here
were
mitigated or otherwise in respect of age.
As to what sentences ought to be imposed on rape offenders, I have argue
d
elsewhere* that different factors should be considered in relation to individual
and pack rapists. It is suggested that as a broad categorization, the kinds o
f
factors likely to be relevant in individual rape tend to be psychological,
whereas
(broadly) the kinds of factors likely to be relevant in pack rape are sociolog
ical;
mental disturbance will motivate the individual rapist more frequently th
an it
will the pack offender, whose behaviour is determined mainly by group pressures
and expectations.
If this is correct, it would imply that ﬂexibility should be the keynote in
sentencing the more emotionally erratic single rapist, so that in some cases it will
be necessary to impose long preventive sentences, as is in fact occasionally done.
(See Appendix A).
However the imposition of lengthy punitive sentences on pack rapists, as is
not uncommonly advocated, ignores the essentially social nature of the offenc
e;
because pack rape is the product of a peculiar set of circumstances in which the
dominating factor is the effect of .group pressure on certain individuals within a
limited age category, two to four years actual imprisonment should usually b
e a
sufﬁcient sentence. Such a sentence will free the offender at about twenty-o
ne
or twenty-three, and moving back into his home situation he will probably find
that the group setting in the context of which the offence occurred has broken
up, his mates are a lot quieter (even perhaps married) and certainly many of the
girls involved in the original situation are married.
“. . . it will not taken ten or fifteen years for this “breaking up” process to
demolish the particular gang structure in the context of which the original
offence was committed; it will be accomplished quite effectively in a mu
ch
shorter period. This means that from the prevention point of view, there is no
need for the pack rapist’s gaol sentence to be longer than will span-this short
er
period’.’.‘=
However even if one accepts that long sentences for pack rapists are
unnecessary from a preventive point of view, it still might be felt that they
are
necessary from a deterrent point of view. I would refer here to a recent p
aper
entitled “The Effect in Philadelphia of Pennsylvania’s Increased Penalties for
Rape and Attempted Rape” by Schwartz.” Following an especially vicious
mass rape on Palm Sunday 1966, penalties for rape and attempted rape in
Pennsylvania were gnsiderably increased, this increase being well publicised
 
* Aust. & N.Z. J. Criminology, 1969, Vol. 2, No. 2; p. 105 at i). 119.
** Journal of Criminal Law, Criminology & Police Science, 1968, Vol. 59, p. 509.
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(particularly in view of pending elections). Schwartz says that “. . .Philadelphia
found no relief from forcible and attempted rape either during the excitement
leading up to the imposition of stronger penalties for these offences or after the
imposition itself. This holds true with respect to both the frequency and
intensity of these crimes. We are therefore bound to conclude that
Pennsylvania’s new deterrent strategy against rape was a failure as far as
Philadelphia is concerned”.
(4) The Size of Groups
It was thought that some significance might attach. to the size of the
groups involved in the pack rape cases. Four particular questions were asked:
(i) What is the average size of the rape pack groups?
(ii) Has the size ofgroups varied during the period?
(i.e., were the groups prosecuted between 1958 and 1962 smaller
than those prosecuted from 1963 to 1967?)
(iii) Do individuals involved in larger groups have a greater chance of
being convicted than those in smaller groups?
(iv) Regardless of the answer to question (iii), do larger groups, once
convicted, tend to attract heavier sentences for their members than
smaller groups? ~
The answers to these questions are drawn from the infOrmation contained
in Appexdix B (q.v.).
As to question (i), the average size of the groups prosecuted dUring the
period was 3.6 individuals. Despite the considerable publicity they generate the
cases involvingten or twelve individuals are relatively exceptional, as a glance at
Appendix B will show.
The formulation of question (ii) — Has the size of groups tended to
increase? — was prompted by the ﬁndings of an overall increase in the incidence
of the offence as pointed out in part (1). The answer is that there is some slight
evidence of a tendency for the size of groups to have increased, but it is not
really signiﬁcant. The average size of groups during the period 1958 to 1962 was
3.3, and during the second half of the decade 3.8 individuals. No lesson can be
drawn from this.
As to question (iii), it was found that indeed there was a tendency for
individuals in larger groups to be more likely to be found guilty than those in
smaller groups. ,
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Defining a large group as one involving five or more individuals, the
Chi-Square Test (applying Yates’ correction) gave the following result.
 
   
 
Convicted Not convicted Total
Groups of 2, 3 or 4
individuals 59 138 197
Groups of 5 or more 56 73 129
rndivrduals
Total 115 211 326
2
o E Y : D _ 0.5 Y2 E
59 69.5 10 100 1.43
138 127.5 10 100 0.78
56 45.5 10 100 2.19
73 83.5 10 100 0.19
326 326 x2 =,4.59     D.F. :1The result here is well above the critical value of 3.84 (where P = 5% , so we cansay that there appears to be a signiﬁcant difference between large and small
groups as regards the probability of being convicted i.e. it appears as if there
is a tendency for members of larger groups to be convicted more freqiently
than members of smaller groups. However the importance of this tendency
should not be overestimated; it does not mean that members of small pack
groups are nearly always acquitted and members of large groups are nearly
always convicted. On the contrary, as will be seen from above, well over ﬁfty
per' cent of those prosecuted in large groups during the overall period were
acquitted.
The fourth question-was whetherlarger groups, once convicted, tend to
attract heavier sentences for their members than do smaller groups. On the basis
of averages, the answer to this appears to be “yes”. While the overall mean
sentence for pack rapists convicted during the period was 8.0 years, the mean for
those in groups of two, three or four was 7.1 years as against 9.0 years for those
in groups of ﬁve or more. The difference between these two ﬁgures is almost
two years, a fairly considerable period.
 Statistics relating-.20 Individual and Pack Rape — Sydney 23
 
   
 
 
Convicted and Convicted and
sentenced to sentenced to Total
‘ less than~ 8 years 8 years or more
Groups of 2, 3 or 4 A - _ I
individuals ' 39 ' 20 59
Groups of 5 or more 17 _ 38 55
individuals
Total .56 58 O 114
0
2
o E Y = D _ 0.5 Y2 . E
39 29.0 9.5 90.25 3.11
20 30.0 9.5 90.25 4.50
17 27.0 9.5 90.25 3.34
38 28.0 9.5 90.25 2.37
114 114 7 x? = 13.32    
This ﬁnding is clearly statistically significantx2 needs merely a critical value of
9.55 here to show that such a result could occur by chance only 0.2% of times.
It appears then as if larger groups, once convicted, do tend to attract heavier
sentences than are meted out to smaller groups. Again, however, this finding
must be qualified; it does not mean that all convicted large-group offenders are
savagely dealt with, and all convicted small-group offenders are treated leniently.
As a perusal of Appendix B shows, a good many large group offenders have
received light sentences during the period, and sentences of considerable severity
have been given to persons whose offence has been committed in the context of
a group of only two or three.
A further qualiﬁcation to this ﬁnding (as was pointed out in relation to
part (3)) is that it was not possible to ascertain from the records available the
ages of offenders. It is well known that the age of an offender is one of the key
determinants of the sentence given, and it could possibly be that large groups
tend to attract older participants than those who take part in the smaller groups.
I would tend to doubt this but it is one of various possibilities which should be
taken into account here.
l—,_—————
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APPENDIX A.
The following table contains details of the sentences awarded in respect of each
conviction for single rape during the period studied. r.
 
1958 to 1962 1963 to 1968
1958 1959 1960 1961 1962 1963 1964 1965 1966 1967
Prosecutions 7 4 7 7 8 14 11 8 18 8
Convictions 3 0 1 2 1 6 ,4 2 6 2
Sentences 6 14
awarded in 12 10 1.75 10 1.5 5 10 7 8
years for 7 1.5 15 10 10 2.5 8
each 7' 10 2.5
7
separate 8 10 0*
conviction 7 10          
* Bond or suspended sentence
Overall average sentence for whole period: 7.4 years
Average sentence for period 1958 to 1962: 7.0 years
Average sentence for period 1963 to 1967: 7.6 years
APPENDIX B.
The following table contains details of (a) the distribution of the groups
involved in prosecutions for pack rape during the period studied, and (b) the
sentences awarded each individual who was convicted of a pack rape offence.
The bracketed numbers in each square signify the number of groups, (i.e.
rape packs) of the particular size indicated at the left, which were prosecuted in
a given year.
Each unbracketed number in a square indicates that one individual of
those prosecuted was found guilty and given a sentence of that particular length
in years.
If more than one rape pack is represented in a square, the sentences for
each are separated so that all those convicted in one pack are in a separate
column (where this is possible).
Where there is a bracketed figure in a square, but no unbracketed ones, it
means that the accused were not convicted of rape.
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Size of rape 1958 to 1962 1963 to 1968
9““ 1958 1959 1960 1961 1962 1963, 1964 1965 1966 1967 T°tal
7 12,12 ' 5,1 12,10 1 6.7
Group of 2 7 12,12 5,16 ' 10 1 4 134 years
(1) (3) (1) (5) (2) (4) (6) (4) (2) (3)
3,7 6,2 3 8 7,10,2
Group of 3 317: , g . g 13 2,18,; 134% years
(1) (7) (3) (l) (3) (1) (2) (3) (4)
5 20* 9'- 4 ‘ 5
5 20* 14 o** 15 ‘Group of 4 5 12 6 7 141‘/2 years
4/: 5 ' 5
(3) (3) (2) (2) (2) (2) ' (1)
' 5 12,5 10
5 8,2 7
Group of 5 g £12 3 134 years
5 ’9 10
(1) (1) ‘ (1) (3) (2)
8
8
8
Group of 6 8 48 years
8
8
(I) (1)
8***
8
5Group of 7
10 47 years
8
. 8
(1) (1) (1)
12
Group of 8 12 24 years
(1)
Group of 9
_    (1)        
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 Size of rape
1958 to 1962 1963 to 1968
 
           
pack 1958 1959 1960 1961 1962 1963 1964 1965 1966 1967 Tm“
7,12
7,20"?
10,20*
Group of 10 1§920=r
128 years
12
(1) (1)
Group of 11
10,10 (One group only)
10,10
10,10
Group of 12
10,10 125 years
10,10
10 15
(1)
TM} years °r 0 o 331/2 921/2 ‘ o 81 242 48 45 373% 915.75 years
sentences
3232333 15 11 ‘35 45 7 37 6
9 22 28 57 326
Individuals 0 13 o 6 9 22* T12
convicted 0 7 '10 24
Overall average sentence for‘whole period: 8.0 years
Average sentence for period 1958 to 1962: 6.3 years
Average sentence for period 1963 to 1967: 8.4 years
* Life sentence imposed. Defined here as 20 years
** Suspended sentence.
*** Plus one more guilty, but for whom no record of sentence was available.
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GROUP RAPE
W. E. Lucas*
INTRODUCTION
In one of his valuable papers on rape, Menachim Amir has stated that,
“multiple rape (is) mentioned sometimes in the literature but nowhere
analysed. . .” (1) In broad terms this still seems to be as true as when written in
1967. The mentions in the literature are possibly more numerous than Amir
realised and one cannot be certain whether he was aware of European
publications pre-dating his. However, the analysis of the offence has reached no
great heights, and at the statistical level Amir’s own work seems to be the best to
date. Unfortunately some major references are not available in Australia at the
present time and there has not been time to locate the bibliographies on the
subject referred to by Hartmann (7). However, there is enough material
obtainable here to show quite plainly that the offence of group rape has aroused
interest and concern in a number of countries and that the features of the
offence and the participants are remarkably similar in these countries. Fictional
and newspaper accounts give support to the scientific papers on this point.
The mere existence of this literature means that the sometimes expressed
idea that we in Sydney have a uniquely menacing problem with group rape is
ill-informed. Other countries have witnessed the apparent increase in the offence
in the last one or two decades (5, 7). In a study of all offenders charged with
rape during a period of one year in Toronto, two-thirds were involved in alleged
group offences. (19) It must be emphasised that the increase in the offence
should be spoken of as apparent. What we are witnessing is an increase in the
number of prosecutions and convictions without knowledge of what relationship
this has to the actual incidence of group rape in the community. The reporting
rate for rape is not known, but Ennis suggested one in four after a survey of
10,000 households. (6) The problem of rape statistics will be discussed at various
stages in this paper so for present purposes it is enough to say that those for New
South Wales are not very helpful.
Before an analysis aimed at isolating causal factors specific for group rape
is attempted much preliminary work will be needed to maximise the chances of
this being successful. It is too easy in this, as in other areas of delinquency, to
give value to unrelated or minor factors and build these into light-weight theories
which are often little more than personal hobby-horses. These may give comfort
to those who need a simple answer and who do not perceive or cannot tolerate
the real complexity of the problem being examined. The real danger of this kind
of theorising is that it diverts attention and energy from the real task of
explanation. The same remarks are applicable to some approaches to prevention
and control. Three brief examples deserve mention.
A Sydney afternoon newspaper made a legitimate criticism of the hemline
hypothesis in an editorial headed, “Mini Thinking on Pack Rape”, only to ruin it
* M.B., B.S., D.P.M. (Sydney), Dip. Crim. (Cantab.), Senior Lecturer in Forensic
Psychiatry in the Sydney University Law School and Consultant Psychiatrist to
the N.S.W. Attorney-General’s Department and to the Prison Medical Service.
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in the last paragraph by giving unreserve
d support to the automotive theory.
Ever since the hems of skirts left the g
round the male has been subjected to
regular increments of stimulation and
temptation which he has withstood
remarkably well. The mini-skirt-may repre
sent no more of a threat to the moral
fibre of our society than did the “new lo
ok” some years ago. It would not be a
surprise to find that the mini-skirt has more
effect on older generations than on
the younger ones, who probably accept it w
ith comparative equanimity.
In the same way, the motor car is a non-speci
fic factor. It can be blamed
for almost anything from road accidents to
illegitimacy and the decline of the
horse. Of course it has particular sexual signif
icance and some will say that it is a
symbol of peculiar power in this respect.
John Steinbeck once wrote that
although a generation of Americans has b
een conceived in the Ford the
American male still knew more about the spark
ing coil of the Model “T” than he
did about the clitoris. We cannot relate gr
oup rape to car ownership in any
signiﬁcant way. A car is a convenience to a ra
pe group but it is not an essential.
One car will comfortably contain a rape pac
k and still provide enough room for
them to give the victim a seat. Many group rape
s do not involve cars.
Another type of theory is more general in nature but
lacks specificity as
well as hard data to support it. It is the moral decline
theory as customarily
applied to the younger generation. It tends to ignore the
fact that the only valid
way to judge the younger members of a society is to w
ait and see what kind of
adults they turn out to be. Despite the fact that man ha
s suffered a long series of
moral declines which may have started when the
first adolescents were
discovered petting on a pelt at the back of a cave, we still
have a long way to go.
The detection and denunciation of these declines in
morality is not without
value to the community, as it encourages some asses
sment of what direction
society is taking. But notions of moral decline are not n
ecessarily well based in
fact, and thus have very limited value as causal explant
ions. Statements on the
sexual morality of the young are often prompted by the
observed behaviour or
the statements of a conspicuous and vocal minority. Th
e sexual behaviour of the
majority may remain much the same as it ever was. Micha
el Schofield’s report is
dull reading to those looking for evidence of adolescen
t licence. (15) About the
most alarming thing in it is that girls with more sexu
al experience than their
fellows have less interest in club and church activit
ies, a finding not inexplicable
to all of us. American studies offer evidence that cam
puses are hotbeds of
virginity. Growing up is still hard and anxious work, ful
l of conﬂicts.
At a seminar such as this it is important to set out standards
of theorising
and the value to be attached to various types of evidence. The
members of the
seminar come from many different disciplines, professions a
nd organisations
concerned with the control of crime, its prevention and t
he treatment of
offenders, and thus have considerable influence On communi
ty attitudes and
action. In a crime such as rape it is difﬁcult to approach the
study in an
unemotional way and to advocate control measures not characte
rised by strong
retributive features. If one starts off with the idea that rape is a f
ate worse than
death, visited on some blameless woman by a depraved inhum
an monster, then
facts and discussion are unlikely to do more than take up time
which could be
better spent in trying to work out how to partially or totally dest
roy rapists, by
ﬂogging, castration, interminable incarceration or hanging. Simila
rly, the belief
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that there is no such thing as rape, and that women unconsciously want, invite,
and sometimes deserve it is no more reasonable. There are facts relevant to these
ideas and stereotypes of rape and rapists, and they are worth examining
dispassionately. But to avoid charges that this paper does not take a sufficiently
serious view of group rape we will admit to accepting the proposition that “it is
a very ugly experience. . . .” (l7) Ugliness, though descriptive and evocative, is
more susceptible to objective appraisal than terms such as “inhuman”,
“monstrous” and “unspeakable depravities”.
Before going further, some terms must be defined. The distinction made
by Amir (1) in terms of the number of offenders involved in a particular offence
are accepted for this discussion. There are good reasons to believe that rapes
committed by one, two or three or more men have important differences,
despite common features. The differences are important in a number of ways,
but of special note is the degree of risk to the victim of serious bodily injury or
death, and to the community in terms of the likely future behaviour of
offenders. For example, rape by a group of three or more men decreases the risk
of serious injury to the victim although enhancing the chance that she will suffer
“non-brutal beating” and sexual humiliation by forced perverse practices. Her
attackers will probably be young, and not much older than she. About half of
them will have had difficulty with the law previously and the leader is likely to
be the only one, if any, with serious deviations in the area of sex or aggression.
The chance that she will offer physical resistance is much less than 50%, and that
resistance will be slight. The element of victim precipitation is no more likely to
be present than in the case of rape by one or two men, that is, about 19%.(1)
These features arrived at by Amir during a careful statistical analysis of rape in
Philadelphia are confirmed in descriptive papers from France and Germany.
Examination of the files of offenders and transcripts of court proceedings in this
State suggest that group rape is not significantly different here.
Thus the definitions accepted are:.
1. Single rape (one offender).
2. Multiple rape:
(a) Pair rape (two offenders);
(b) Group rape (three or more offenders).
Pair rape seems to be close to single rape in most respects although it is
included in many statistics with group rape. It deserves a separate category of its
own for clarity. 'The degree of violence inflicted on the victim seems to be
controlled by the leader who initiates the rape. If the victim is sexually
humiliated it is usually only by the leader. The leader is the one most likely to
have a police record. '
Single rape has an increased risk of extreme brutality and violence. The
likelihood that the victim will offer serious physical resistance increases with the
closeness of her relationship to the offender. The closeness of the relationship
also has the same effect on the degree of violence used by the attacker
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From this point the paper will concentrate on group rape
as deﬁned, and
reference to single and pair rape will only be made fo
r comparative purposes.
The statistical grouping of pair rape with group rape mak
es for problems in some
series, but pair rape is much less common than group rap
e and certainly not as
frequent as single rape. In Amir’s series of 1,292 offender
s the distribution was:
 
5,3223%": Percentage
Single rape 370 29%
Pair rape 210 16%
Group rape 712 55%   
Of 33 cases of multiple rape discussed by Crespy only 3 were of pair rape. (5
)
McCauldron’s rather small series of imprisoned rapists included only 7%
pair
rape offenders and 14% group rape offenders (10).
This paper should be regarded as a preliminary one, and especially so in
respect of an analysis of group rape in New South Wales. It is intended to
pursue
this problem at a later date, after careful planning. At an early stage
in the
preparatory work and discussion for this paper it was thought that something
meaningful could be obtained by a rapidly done survey of the offenders and
the
offences. It was decided not to do this until later for a number of reasons.
Firstly, a reading of files and transcripts on the cases readily available and
a survey of relevant cases in the ﬁles of the Adult Probation Service carried out
by one of its ofﬁcers provides convincing evidence that the local group rapes,
the
victims and the offenders, are not different in any major way from those
in
other countries. Of course there are minor differences, but as these appear to
be
quantitative rather than qualitative it would take very detailed study
to
determine their significance. For example, the German writers on group rap
e in
West Berlin give emphasis to the violence and perversity to the point of sadi
sm,
in the cases cited. They do not provide figures on this point, so comparison
is
difficult, but group rape in New South Wales appears to involve less sev
ere
violence and less sexual humiliation. In general then, group rape conforms to
the
characteristics described by Amir (l).
Secondly, the statistics on rape in New South Wales are difﬁcult to
interpret, for reasons discussed. To make a worthwhile analysis
of them it
would be necessary to go back to the source material and also to
study
prosecution policy and the disposition of all cases charged. If we only loo
k at
those persons finally convicted of rape and do not consider the s
election
processes involved we lose vital information. It means that we are studying
the
end products of a legal process, and these people may not be at all representat
ive
of those who indulge in rape behaviour. Those convicted may merely repres
ent
offenders who rape certain types of victims in circumstances of a special nat
ure
and behave, then and later, in such a way as to increase the cha
nces that a
prosecution on a charge of rape will succeed, so encouraging its initiation
. It
would be interesting to know what factors really influence success
ful
prosecution on this charge.
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In New South Wales, from 1960—‘1966, of those charged with rape or
attempted rape about 73% were committed for trial, 7% were dealt with by
Petty Sessions, and 20% had the charges withdrawn or dismissed. Of those
committed for trial, slightly less than half were tried for rape, so the remainder
must have had charges reduced or dropped. Of those originally charged at Petty
Sessions with rape or attempted rape, convictions were obtained in only 17% of
cases (10% of trial and 7% at Petty Sessions).
In the Higher Courts for the period in question (seven years, 1960—1966)
308 persons were tried for rape. The following ﬁgures are interesting:
 
% totalType Of . Number - %
rape No. tried convicted 053512;; convictions
Single 69 22 26% 32%
Multiple 239 64 74% 64%
Totals 308 86 100% 28%    
In 1967 it is claimed that the number reported (which probably means
individual offenders, and not rapes) was 169. This resulted in 48 convictions
from 65 persons tried. In 1968, 67 persons were tried for rape, and 61
 
convicted.
1967
T f N b % total ‘7ype o . U"? er rapists arape No. tried convrcted convicted convictions
Single 8 2 4% 25%
Multiple 57 46 96% 81%
Total 65 48 100% 74%
1968
All rape 67 61 91%    
(The figures for 1968 available at the time of writing are not broken down
into single and multiple rape, but it can be assumed from previous years
and the recorded characteristics of the offenders that most are involved in
multiple rapes.)
The 1968 ﬁgures are taken from a hopeful new source of information on
the Higher Criminal Courts of New South Wales (11). This 1968 publication
includes ﬁgures for previous years back to 1965, but the offence of rape is not
divided into single, multiple, etc. The retrospective figures are at variance with
those available from other sources, in the case of rape they are lower, but we
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must just accept this discrepancy as one of the facts
of life. Without a great
amount of basic work with source materials we cann
ot do anything about it.
However, an interesting trend can be seen in the
conviction rates.
 
 
  
Conviction rate (%)
Year
All rape Multiple rape
1960 7 6
1961 25 22
1962 6 0
1963 33
‘26
1964 40 39
1965 27 (50) 27
1966 32 (63) 32
1967 74 (87) 80
1968 (91) HIGH
Figures in brackets are from reference as above.(20) At this stage it is no
t
possible to be certain which figures are correct or why there is a d
iscrepancy.
The bracketed figures may give a truer picture. What is clear is that t
here has
been a spectacular increase in the conviction rate over the last two or
possibly
four years. Before this rise the rate has been most variable but never ove
r 50%, it
has now at least doubled. The causes of this must be interesting, b
ut they will
not be speculated on in this paper.
Two other matters relevant to statistics need brief comment. The
police
figures for rapes known (number of offenders reported?) are l
ess than the
numbers charged. The clear-up rate claimed is in excess of 90
%. Some
adjustment or explanation of these figures is needed.
Another observation which has been made is that the incidence of r
ape in
New South Wales (counted as numbers of offenders charged) rose rapid
ly and
sharply in 1960. The number had been relatively steady during the
previous
decade, not showing any pattern of- rise or decline and never exceeding
50 per
-year. In I960 the number rose to 123 from 50 in 1959. Since then th
ere has
been only one year with a figure less than 100, and that was 79 in 1962.
As well
as increased rape activity it may be that there were changes in polici
ng and
prosecution policy at this time. A simple explanation does not present itself.
- No claim is made for the accuracy of the figures used or for the final tru
th
of the inferences drawn. They are at the best indications of areas of int
erest, and
criticism in the form of accurate, consistent statistics and bette
r explanations of
the issues raised is to‘be hoped for.
The difficult task of trying to understand what we might call rap
e
behaviour from ofﬁcial statistics and convicted rapists is summarised i
n the
following quotation. Hunter S. Thompson devotes a chapter of his boo
k on
Hell’s Angels, the California motorcycle gang, to an excellent discussion on
rape,
and especially group rape. He writes —-
“California averages more than 3,000 reported cases of forcible rape every
year — or almost three a day. This would be a menacing statistic ~it were
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not meaningless. In 1963, an average year, 3,058 forcible tapes were
reported. But only 231 of these cases were brought to trial and only 157
rapists were actually convicted. There is no way of knowing how many
rapes are actually committed. Many went unreported or were hushed up
by victims who feared the publicity and possible humiliation of a public
trial. Rape victims concerned for their reputations often refuse to press
charges, and few prosecutors will compel them to testify. The rapist who
conﬁnes his lust to middle and upper-class ladies is on pretty safe ground.
But he is taking his life in his hands when he preys on women to whom the
rape stigma has little meaning. Given a victim willing to testify in open
court, an articulate prosecutor can recreate the “attack’ in such vivid,
carnal detail that even the meekest defendant will appear to the jury as a
depraved Hun. The small percentage of rape cases that come to trial would
indicate that the state only tries those which it feels sure of. Despite this
only seven-B-u‘ﬁf ten California rape trials end in conviction, while the
ﬁgure for all other felony trials is eight out of ten.” (17).
 
The third reason that a detailed examination of group rape in New South
Wales has not been done for this paper is that the problems of understanding the
structure and interactional patterns of the rape group, particularly in terms of
leadership function and communications, are not easily scrutinised, -and a
framework for doing this will have to be decided on. Redl’s proposals may be
useful, but expert advice on this issue will have to be sought. (1, 13). It does
seem that the roles of commander, leader and “magical seducer” may have
relevance to the group rape situation, and especially perhaps in the difﬁcult task
of explaining the way the victim is selected, coerced or subdued and the actual
rape initiated. Group rape may show more planning than single and pair rape,
although these also show more planning than is often expected. Group rape is
less often explosive in nature. (1).
"Theregivs no useful information on group rape victims here. If we accept
Amir’s ﬁgures, then about one-ﬁfth of all rape victims make an important
contribution to their assault (2). The interaction between the rape victim and
her assailant is important and has been incompletely studied. Communications
between male and female on sexual matters is never easy, even in cases of
mutual interest, and the richness of humour on sexual themes is ample enough
proof of this. We at this seminar may not agree with a boy from an outer
suburb that a girl who will accept a ride on a motorcycle has three parts
consented already and thus is fair game, while agreeing on the other hand
with a man-about-town who thinks that a girl who comes to his apartment for
a drink after the theatre will require breakfast in the morning.
What we must be at pains to remember is that group rape is not rape by a
number of rapists convened for the occasion. It is the group which rapes. With
very few exceptions the individuals are unlikely to have raped before and equally
unlikely to rape again. The exceptions may be those who fulﬁl. special roles in
the group, and these individuals are present in only a minority of groups. It is
probable that the individual offender’s personal, psychological and social
characteristics are more important in determining his presence in the group than
in determining the nature of the offence committed. Some writers see group
rape as often just another type of adolescent group misdemeanour (7), and it is
not by any means always sexual in motivation (5,7, 17). The fact that group
rape is a group offence and not just a. series of single rapes on one victim in close
temporal and spacial relationship to each other needs to be given prominence.
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Fourthly and lastly, because of the lack of comparative data, here and
elsewhere, quick descriptions of group rape participants are of little signiﬁcance
for causal explanation. The sexual experience and attitudes of the offenders and
the sexual opportunities available to them, particularly the opportunity for
group sexual experience, are examples of factors which may be of special
importance. But even if this data was gathered from convicted offenders it
would not be possible to say whether they differed significantly from others of
similar background and age who do not offend in this way. There is an absence
of data on the sexual behaviour and attitudes of young Australians, although one
suspects that a representative sample would prove to be more conservative than
many adults imagine. We await our own equivalent of the Schofield report (15).
To talk of causes without being able to make valid comparisons is sometimes
good conversation but usually bad criminology.
Now that basic approach to the problem taken in this paper has been
discussed and certain reservations made, the offence of group rape will be looked
at in greater detail, using the framework advocated by Amir (1). This framework
is a sound one and allows not only a meaningful analysis of the act and the
principal actors but also comparison to be made of information from a number
of sources which do not have the depth of enquiry of Amir’s own study. Using
this method, the similarity of the situation in several countries is easily
established.
Incidence of Group Rape.
For the reasons previously discussed, incidence is hard to establish and
comparisons between countries certainly are not valid. All that can be said is
that while group rape is only a small percentage of crime in general, group rape
offenders constitute a not insubstantial proportion of convicted rapists.
America. Group rapists were 55% of Amir’s large series and pair rapists a
further 16%, making a total of 71% if we want to think in terms of multiple rape
to enable comparison with statistics from some other sources. 27% of the rapes
were group events (1).
Canada. Mohr is said to have found two-thirds of those charged with rape
to be involved in alleged group offences. (19) His paper is not available here.
McCaldron reports only 14% in an unrepresentative sample (10).
England. The Cambridge report on Sex Offences (4) mentions group
offences and says that these are largely confined to adolescents involved in
carnal knowledge cases. This work was published in 1957 and no figures later
than 1954 are included. The situation may have changed since, as the offence
has only become prominent in Europe since that date apart from a small earlier
increase in France. We will assume the the offence has not increased to the same
extent in England as it has elsewhere. If it has increased the English press seems
to ignore it.
Germany. Schramm (16) and Hartmann (7) have written on group rape in
West Germany, but with particular emphasis on Berlin. Both authors note an
increase in group rape offences in the period of the few.years before writing
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(1965 and 1964 respectively) compared with the previous period. Schramm says
that the increase was noted for the period from 1959 to 1963 and that there was
a marked fall in 1964.
.4
 
Year 1959 1960 1961 1962 1963
Rapes 21 22 17 19 16
No. of offenders 59 68 53 48 77     
Hartmann, although his paper is of considerable interest, provides no
figures of worth.
Holland. A magazine article featured the problem in Holland accompanied
by some provocative photographs. It stated that group rape was causing the
authorities concern and that an investigation was being launched. The case
histories given were typical (3).
New South Wales. The available statistics were examined earlier in the
paper. It is not possible to say whether the incidence is greater than one would
expect. As yet statistics from other States have not been examined. These may
provide some interesting comparisons. 74% of those convicted of rape from
1960 to 1966 were guilty of multiple type offences, but in the last two years
this has altered and the percentage rose to 96% in 1967. The reasons for this are
not clear. The low number of prosecutions for single rape may be one of the
factors distorting the picture, or the incidence of this offence may be peculiarly
low in this State.
Modus operandi in group rape.
In the novel “Last Exit to Brooklyn”, Tralala, a fading whore, is the
“victim”, of a particularly ugly group rape. She initiated the episode,
precipitating the action both by her drunkenly lewd behaviour in a bar and by
initially consenting to, or not adequately resisting, intercourse with several men.
She is taken to a car in a vacant lot, a queue forms,beer is passed around and
some dozens of men have intercourse with her in a brutal party atmosphere. She
is left bleeding, ravished, unconscious, defiled and humiliated amongst the
rubble of the lot (14).
Thisfictional example is extreme in some respects as well as being part
way between a “gang-bang” (group intercourse with consent) and a group rape.
However, it has many of the most characteristic features of group rape. The full
description is not appropriate for inclusion in this paper. The book may not be
imported legally into this country.
In discussing rape Amir said there were ﬁve phases in the modus operandi,
but unfortunately failed to number them clearly after he reached number three.
Phases four and five in this paper may not correspond exactly to his. A sixth
phase has been added in the following analysis to cover the post-rape behaviour
of the offenders and the victim.
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The phases are —
1. Planning and initial contact with the victim.
\
2. Location.
3. Degree of violence used.
4. Sexual humiliation of the victim.
5. Victim behaviour.
6. Post-rape behaviour of offenders and victim.
Examination of these phases will provide the basis for consider
ing other
factors such as age, alcohol, ecological patterns and
offender-victim
relationships. The vital problems of communication in
rape and victim
precipitated rape will be discussed together with the identificati
on of vulnerable
or high risk situations for the victim.
1. Planning and initial contact with the victim
Rape tends to be a planned offence. Of rapes in Philadelphia 71% wer
e
planned. Group rape showed greater evidence of planning and lesser evi
dence of
explosiveness when compared to single and pair r'ape. The explosive rape
was
more likely to be inter-racial and single (1). Apart from everything
else it is
obvious that group rape is a much more complex undertaking. The gr
oup must
be assembled, a victim found, her acquaintance made if she is not to be
frankly
abducted, and then after a site is chosen it may be necessary to
provide
transport. After it is all over, the victim is not infrequently taken to a po
int near
transport, if not her home. Some are much simpler than this, but most re
quire
some planning even if this takes but a short time. Planning is given emphas
is in
the European literature.
Many victims are at least casualacquaintancesof their attackers, and this
is
more likely to be so with younger victims (1), and where the initial in
teraction
'occurs in the street. The initial meeting of the victim in cases o
f victim
precipitated group rape occurs with significant frequency in bars and a
t picnics
and parties (2). This is statistically demonstrated in Amir’s series a
nd is remarked
on in publications from France, Germany and Holland although
the papers do
not mention ’victim precipitation. Girls who accept rides home
in cars not
infrequently know or have seen the men before, and ones who are
accosted in
the street often respond to various sorts of invitations. The girls who
are forcibly
taken from the Street are not always strangers to the offenders
and are not
always taken away by car. One girl in Sydney was taken from a bu
sy shopping
centre by two acquaintances after refusing an invitation to go for
a swim. She
walked to the location of the rape where more boys, including se
veral who were
in the locality for other reasons, raped her.
Group rapes in Sydney do not show obvious differences from the a
bove.
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2. Location.
Some people in this city have as part of their stereotype of the rape pack
the belief that the motor car is the most constant weapon in its armoury. The
car is used frequently, but not always in the same way, and it is not used in
every rape by any means. In three well publicised group rapes here in 1968 cars
played no part whatsoever. It may be, however, that we do have a higher
incidence in the use of cars for this purpose than some European countries, as
perhaps the rate of car ownership is higher here for the age groups concerned. In
any case this is not a major point in the understanding of the group rape
phenomenon itself.
While cars are not mentioned by Hartmann or by Schramm they are noted
by Crespy (5). At the same time, however, ﬂats and dwellings appear to be the
favoured location for the Parisian group rape. A number of girls have been badly
injured in falls when attempting to escape from high windows.
In Philadelphia, cars were the location of the offence in only 15% of all
rapes. It was noted that in group rape the offence took place without much
“mobility of crime scene”. The offenders attacked victims who lived in the same
area and the rape occurred near the place of initial interaction, often in" the
street. No separate mention of the use of cars in multiple or group rape is made
(1)-
The impression is that the location of the offence and the type of
transport to it is related to the geography of the area. In a very urban setting,
such as Paris, the use of ﬂats and rooms is common and transport needs are less
of a problem. Also in Paris the country-side is not far from the city and can be
quickly reached by car. In the outer Western suburbs of Sydney where it seems
most, but not all, group rapes happen in the open at night, then a car is often
very necessary. Some suitable locations can be reached by walking only a short
distance from the meeting place.
In Holland, flats and boarding house rooms near coffee bars have been the
locations in some rapes, one boy enticing the girl there for the benefit of himself
and the others, who burst into the room.
In SUmmary, the location of the rape seems to be related to the
opportunities for privacy in the area where the participants live and first meet.
The use of cars, in Sydney for example, is a consequence of the nature of the
area where the offence occurs, and is not in any way the cause of the offence. It
may be that here we have a suburban pattern of group rape, while in the other
cities where the offence has attracted notice it is more urban in nature. If this is
so, factors other than transport, public or private, will explain the areas of
greatest incidence. This is not forgetting the fact that girls in some areas which
have poor transport facilities may be more likely to take the risk of accepting a
lift from boys they know by sight only, if at all. In other words, they may more
readily enter a situation of great vulnerability.
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3~ Violence.
The means of gaining the victim’s final submission in rape ranges all the
way from temptation through intimidation to brutal beatings and choking. The
more extreme forms of violence are most frequent in single rape. Amir’s
classification of violence should perhaps be sub-titled as “types of persuasion”.
It is reproduced here.
Use of non-physicalforce ** Percentage use in all rape
Tempting l 1.7
Coercion 25.2
Intimidation 63.1
100 0
The use of violence
Roughness 29:0
Non-brutal beating _ 24.1
Brutal beating _&
Total use rf force 85.0 '
No use of force 15.0
Grand Total 100.0 (2)
 
** These techniques may of course be combined with violence of
some sort; and in this sews non-physical aggression combined
with verbal coercion was noted in-87% of cases. In 15% of all
cases no violence was used.
The pattern of persuasion and of overcoming what resistance the victim
may offer is slightly different in group rape if we compare it with single rape.
Temptation and coercion are more frequent and the leader of the group is the _
one who initiates the manipulating actions necessary. Pair rape occupies an
intermediate position. _
Violence is used more frequently in multiple rape, especially in group rape.
However, this is due to a marked increase in the use of non-brutal beatings.
Although there are many exceptions, extreme violence characterises single rape,
and when it occurs in pair rape the leader is the instigator and the most violent
of the pair.
Judging by varying emphasis given to violence in the publications
reviewed, there may be significant local or national differences. Although there
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are no comparative ﬁgures available, Schramm writes as though the amount of
violence used is the major concern to the Berlin authorities, together with the
frequency of sexual humiliation. Hartmann has said that some groups are more
interested in violence than sex. This suggests that brutal beatings in Berlin rapes
may be more frequent than in Amir’s study.
Apparently the degree of violence used by groups in Paris is not
extraordinary, as it receives little attention in Crespy’s paper. It can thus
probably be assumed that the violence used is, allowing for exceptions, that
which is necessary for gaining the submission of the victim.
Without careful assessment it would not be possible to state what is the
situation here. On reading ﬁles and transcripts it seems that brutal beating is the
exception and not the rule. Non-brutal beating and the use of some force are not
infrequent. Male companions of victims are assaulted in some group rapes, but
classification of this as violence in the rape itself would be confusing; some of
the victims in these circumstances are not beaten.‘ Having one’s male companion
knocked unconscious is intimidating enough. The cases in which violence is
marked should not be allowed to colour the whole picture of group rape here.
It is worth mentioning brieﬂy at this point that far from all group rapes
are motivated by sexual needs. Reprisal rapes are mentioned by seVera] authors
(5, l7), and as has been said, some are done for reasons of aggression. Hartmann
suggests that some are purely the product of the “pack situation”, and also
many could be regarded as just another form of juvenile misbehaviour with little
to distinguish them from what translates into English as “adolescent rows”.
4. Sexual humiliation.
This refers to the female being subjected to or required to participate in
actions generally considered to be sexually perverse. Forced fellatio, cunnilingus
and sometimes pederasty are the usual examples given. The euphemism
“unspeakable depravities” undoubtedly refers to sexual humiliation.
Amir found that this element was present to some degree in 27% of all
rape cases. It was significantly associated with multiple rapes and with the
presence of alcohol in the offender or the offender and the victim, and in these
situations usually took the form of fellatio (1).
As has already been remarked upon, pack rapes in Germany show a
surprising incidence of serious violence (16). Linked with this is the finding that
sexual humiliation of the victim is also a strong feature, of these rapes and it
seems to have a clear sadistic motive in the cases described. Both of the German
papers reviewed make much of this facet of the rapes. Urination and the
insertion of foreign objects such as bottles are added to the other practices.
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Sexual humiliation is noted by Crespy with the quaint comment that these
“unnatural practices . . . . seem to derive from visiting brothels”. He does not tell
us of the incidence in his series. He adds that in two or three cases attempts were
made to tape-record the incident, and in another instance the victim, who m
ust
have been too submissive for the taste of the group, was made to act out scenes
of aggressive rape.
The impression is that normal intercourse is the rule in local group rapes.
The exceptions are at times brutal and perverse to the extreme;but, as in the case
of the more violent rapes, we must not think that all group rapes are like this.
This, as well as the agressive side of local rapes, needs study, but the results a
re
not likely to make alarming news, for the reasons above.
The fact that these practices occur in the group rape situation does not
mean that all the offenders participate, or even that those who do could be
defined as sexually deviant. As said before, these practices are generally defined
as deviant, but definition from a psychiatric point of view, at least, takes in
to
account more than just the anatomical and mechanical aspects of the act. There
is no need to explore this point here.
5. Victim behaviour.
The interpretation of the victim’s behaviour from the point of view of
resistance or consent is of course the key issue in rape. The court situation is
complicated by the fact that less than 50% of the victims of all rape do anything
but submit; and one wonders if lawyers are aware of this. Cross-examinatidn of
the non-resisting, non-virginal victim who was physically unmarked by the
experience makes monotonous reading in transcripts of proceedings.
In one series classification was as follows, for all rape:
 
Victim behaviour Percentage
Submission 55
Resistance 27
Fight (strong) 18 
Young victims showed less resistance, and a very high proportion
submitted. Victims over 30 years of age showed an increased tendency to fight.
Resistance increased with the closeness of the victim-offender relationship, and
also with the degree of force shown by the rapist. In these circumstances many
women would fight. Victims who had been drinking tended to submit (1).,
In the group rape situation the victim is usually well aware of the
hopelessness of her plight, and in many cases this is explained to her graphically.
She also is as a rule younger than other rape victims. Submission is the rule, and
fight is much less common than in single or pair rapes. The resistance is
ineffective (1).
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One victim of a recent rape admitted under persistent cross-examination
that her long finger-nails were just as long on the night of the offence, and when
asked why she did not claw her attackers, stated, “They would have clawed me
back”. She had escaped injury, although her boyfriend was previously beaten
unconscious.
This picture of victim behaviour is consistent with results of other studies.
6. Post-rape behaviour.
Amir did not include this category in his analysis, but it is worthy of
comment in respect of group rape. In one paper (5) it is mentioned that the girl
is often, if not usually, taken home, although occasionally asked to buy petrol.
(Rape in Paris does seem to have style, if not elegance.) She is told not to report
the event and she has been known to oblige with a goodnight kiss. Some
victims have continued a relationship, sometimes sexual, with one or more of the
offenders.
Some single rapists come to grief because they return to the scene of the
crime in response to the we man’s invitation or the fantasy that she enjoyed their
encounter and would wish to see them again. In some instances it was indeed a
willing woman waiting, but more often the police. It would be interesting to
know Whether the rape group, or at lease some of its members, entertain the
same fantasies of the victim’s enjoyment. At any rate they seem to think that
they will not be reported, reinforcing this view by taking her home and at the
same time threatening her.
_ Local cases are. similar to Crespy’s account. Considering the relative ease
with which most group rapists are apprehended and identified they must have
some very mistaken ideas about the future actions of the victims and their own
immunity from the consequences of their act, and in many cases mistaken ideas
about the nature of consent, in general and in particular.
Post rape behaviour is an interesting part of the offence and should be
included in any study.
The phases of rape discussed fit well into most accounts. Crespy divides his
rapes into four phases, which cover the six described here. The same features can
be extracted from more descriptive accounts.
The consideration of the phases of rape enables us to study the offence in
a logical way, and also makes clear those areas where more information is
needed.
Important factors relating to the offenders and victims will 'now be
discussed, with the main aim of showing significant trends in simple variables.
 42 Group Rape
Other factors in rape.
1. Age.
In the Philadelphia study the age group 15—19 years had the highest rates
for both offenders and victims. The age difference between offender and victim
showed that the older the offender the more likely he would choose a victim
some years younger than himself. Younger offenders found victims in their own
age group.
In group rape, offenders tend to be young, with the highest proportion
between 15 and 19 years. Amir found offenders 14 years and under, and all
these were group rapists. Victims are of the same age levels (1).
Figures from all sources support this view of the age of the offenders and
victims. In no paper is the proportion of offenders under 21 years less than 50%,
and it is as high as 75%. Crespy thought that there were two peaks in the graph
of age distribution, at 13 and 19 years, but later ﬁgures apparently changed this
and removed the second peak. The trend is clear enough however.
The German writers are at pains to point out the adolescent character of
the offences while not losing sight of the fact that an important number of the
worst offences involve older offenders who are more hardened in criminal ways.
Schramm distinguishes three types of group rape:
1. “Party cases” involving very young offenders many of whom are
having their ﬁrst experience of sexual intercourse by rapinga female
guest towards the end of a party. There is little violence and rarely
any tormenting of the victim.
2. “Casual" offences are arranged at bars and meeting places of young
people and many of the offenders have not met before. Brutality and
sexual humiliation of the victim are prominent features.
3. The “organised group” is the most dangerous one and is considered
criminal in nature. Juveniles with very serious records are the
members.
In New South Wales 48 of 61 convicted rapists (all rape) in 1968 were
under 20 years, and 9 were 20—24 years old.
2. Marital status.
As would be expected, most, but not all, of the offenders in group
offences are single. It is a young man’s crime. Only three of 61 rapists in New
South Wales in 1968 were married; two others had de facto relationships.
3. Occupational status.
Amir found that most offenders came frOm the lower end of the
socio—economic scale. This is mostly true of the offenders here, although the
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cases looked at by the Adult Probation Service (20) had employment histories as
good if not better than other young men reported on by the Service.
In France it seems that a wider range of educational levels is represented,
and some offenders are doing tertiary studies.
4. Oiminal or arrest records.
All studies examined showed that the group rape offenders had a relatively
high rate of previous offences. It was noted by Amir that the difference was
significant when they were compared with single rape offenders, for offences
against the person, sex offences other than rape, or for rape. 50% of all rapists in
Philadelphia had arrest records.
Taking into account all the studies, we can expect to ﬁnd that half the
group rape offenders have records, juvenile, adult, or both. The probation study
confirmed that here, although the group studied was not necessarily
representative.
The victims’ records were also looked at by Amir. 19% of all victims had
arrest records, and over half of these were for sexual offences. “Bad reputations”
were attributed to one-ﬁfth of victims. “Bad reputations” combined with other
factors in victim precipitated rape (2). There were no figures given for the group
rape situation.
5. Alcohol.
Alcohol was absent from two-thirds of rape situations in the Philadelphia
study. It was present in both parties in 21% of cases and in the victim in only
10%.
In group rapes it was more likely to be present, especially in the victim
only.
Alcohol was listed as a contributory factor in the case of 18 of the rapists
convicted in 1968 in New South Wales, and two offenders were thought to be
addicted to liquor. There are no separate ﬁgures for group offences, but these
are an indication, as the vast majority of the convictions were for this offence.
Drugs were not involved in any case.
6. Seasonal variations.
In general the so-called “thermic law” of delinquency does not- apply to
rape, but group rape is mostly an outdoor activity and summer is the favoured
time of the year, at least in the United States.
7 . Ecological patterns
In Philadelphia there is a correspondence in certain areas between high
‘ rates of crimes against the person and rape. 82% of offenders and victims lived in
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the same area, and in 68% of cases the rape was committed
in this area, and so
the concept of the “neighbourhood triangle” applied. In on
ly 4% of the cases
where the participants lived in the same area did the crime o
ccur elsewhere (1).
In Sydney the areas with the highest incidence are fairly wel
l known, but
the rates for the offence of group rape, taking into acco
unt the “potential
population” for the crime, have not been calculated as far
as is known. When
this is done, then a clearer and more valid picture may emerg
e. At this stage it is
fair to say that the problem appears to be outer wes
tern suburban in
distribution. There is general evidence that these areas have a rela
tively high rate
of crime. It may be possible to relate the rate of this off
ence to the general level
of delinquency in the relevant population age groups. T
he validity of the
“neighbourhood triangle” and the “residence mobility trian
gle” could be tested
for these areas.
There may be other factors operating to make certain are
as notorious for
the offence, but it is possible the strongest associati
on may be with general
delinquency levels. There is not much to suggest that t
he run-of—the-mill group
rape- offender has much to distinguish him from the
non-raping delinquent
offender, allowing for group leaders in some cases.
8. Psychiatric morbidity.
Factors related to psychiatry are scarcely mentioned in the litera
ture.
Hartmann mentions leaders or instigators in a few rapes who were deviant in
the
sexual sphere and used the rape to satisfy voyeuristic or exhibitionistic tra
its.
Crespy talks of one boy with a history of psychiatric treatment and one or two
with a history of attempted suicide.
In New South Wales in 1968 one boy was of subnormal intelligence.
Generally the intelligence level seems to be average, or at least there is n
o easily
discernable trend away from the average.
Few convicted rapists involved in group offences are examined by
psychiatrists in our prisons. The courts do not recommend treatment an
d the
administration does not find the need to refer them. This is some evide
nce that
they are not a particularly disturbed group when one considers the large nu
mber
of offenders seen from other categories of crime. Of the few re
ports by
psychiatrists on this group in 1968 none come to mind as having recor
ded any
notable pathology.
Although this question is one which will have to be properly investigated
,
it is thought that this neglected ﬁeld will prove an arid one. The psy
chiatrist
looking purely at individual factors and the family constellation will not ex
plain
group rape even if he is lucky enough to ﬁnd the factors specific to rape i
n the
occasional case.
9. Offender — victim relationships.
Analysis of offender-victim relationships showed that 48% of the
Philadelphia cases involved primary relationships, divided into acquaintancesh
ip,
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34%, and intimate contacts, 14%. When the pattern for most
sex offences is
considered this finding is not surprising, although it contradicts t
he popular view
of rape by strangers. The report on women and children who
were assaulted
sexually in the District of Columbia in 1965/1966 is a good exposition
on the
problem of the risk of assault by persons already known. Strang
ers are not the
real danger for female children and adolescents; warnings about
strangers are of
minor protective value (8).
Strangers are more often involved in group offences, h
owever, and also in
pair rape. It is easy to think of examples from local c
ases, but to give detailed
proportions would take careful analysis. Nicknames and fa
ces are sometimes
known, and in some instances the girl knows several
of her attackers quite well.
There is a problem in deﬁning degrees of closeness of
relationship and also in
gaining the information to make the necessary judgments
.
It should be repeated that in rape in general, and espec
ially in single rape,
the risk of serious violence and injury to the woman a
nd of her being subjected
to humiliating practices increase with the intimacy of
the relationship. Whether
this applies to the same extent in group rape is not cl
ear.
10. Victim precipitated rape.
Amir has applied ideas of the interaction between perpetrator and victim
to rape as has, for example, Wolfgang to homicide. Those interested in the
details of this interesting work should refer to Amir’s paper (2). What he has to
say is applicable to many rape situations, except the explosive cases, and could
be said to an examination of communication in rape. His ideas are best conveyed
by quoting direct.
“Theoretically, victim precipitation of forcible rape means that in a
particular situation the behaviour of the victim is interpreted by the
offender either as a direct invitation for sexual relations or as a sign that
she will be .available for sexual contact if he will persist in demanding it.”
And,
,
“If the victim is not solely responsible for what becomes the unfortunate
event, at least she is often a complementary partner.”
Many males might believe the above is a paradigm of relations between the
sexes. If this is to be the basis of victim precipitated rape, then some spe
cial
features must surely be added to this common situation.
The victim may contribute in various ways, and her sins can be. those of
commission such as accepting, as in an earlier example, a ride on a motorcycl
e or
a drink after the theatre, or those of omission such as not reje
cting sexual
advances strongly enough.
The communications problem becomes critical at some stage, and befor
e
the man proceeds to rape he applies various rationalisations and interpretat
ions.
Individual psychological and cultural factors also influence expectations
and
behaviour in this situation.
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“Victim behaviour can be outright and overt seduction but whether this is
really so is not very important. What is important is the offender’s
interpretation of her actions within the then current situation”.
“In the sexual sphere, a man can interpret verbal and nonverbal
behaviour on the part of a woman in such a way as being contrary to
the expectations about appropriate female behaviour, or as conﬂicting
with the whole image of a woman’s propriety. She will be placed then
in the category of a sexually available female.”
In effect, despite any of her protestations, she then becomes that sort of
girl; and, we might say, gets what she does not know she is asking for. Her
resistance, if any, is not taken seriously and is not successful.
Amir goes on to develop the methodologyof his study, but we will just
look at his conclusions. The following factors were statistically significantly
associated with those rapes judged to be victim precipitated. The percentage of
rapes thought to be of this type was 19% fOr all rapes. No difference was found
for pair or group rapes, and the number of attackers was thought to be a chance
factor.
(i) Age of victim: 15 — 19 years.
(ii) Alcohol. Present much more frequently.
(iii) Victim reputation. “Bad” reputation was not associated with an
arrest record. Not an objective fact of behaviour. It is what it says,
a reputation.
(iv) Residential propinquity. Obviously combines with other factors such
as “bad” reputation.
(v) Place of initial meeting. Significant for victims’ residence, and,-
strongly so for a bar, picnic or party.
(vi) Modus operandi. Coercion was used significantly more and
intimidation significantly less.
This work also has relevance to the wider issue of victim selection by the
offender, and perhaps especially so in the case of group offences. It would be
important to look at'the question of victim selection in group rape and to
examine the dynamics of the process. One or two of the offenders may be the
selecting agents. Certainly in many group rapes a large number of the offenders
have literally nothing to do with this phase and also have no reliable way to
judge consent and the way it, or submission, was obtained. How the key
offenders come to select the victim, and on what criteria, should be possible to
examine. Anecdotes suggest that one of those imprisoned in recent years had
certain talents in this area, possibly gained in “gang-bang”. experiences.
Although there is no justifiable rape in the sense that there is justifiable
homicide, the idea of victim precipitation of rape allows us to consider some of
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the offenders “at least less guilty, and leads us to consider that the victim is
perhaps also responsible for what happened to her”. ,It of course makes no man
innocent.
l 1. Effect ofgroup rape on the victim
Apart from anecdotal evidence there is nothing to help us to clear up this
point. Without careful research involving social and psychiatric histories of the
victims of considerable detail and reliability, we cannot say anything which
approaches reasonable standards of objectivity. It is important to have this
information to help us to keep our emotional reactions to the crime within
bounds. We do have useful information on the effects on children of the sexual
offences committed against them, and it is reassuring rather than alarming. Much
the same situation will probably apply to group rape victims. Physical damage
heals, and psychic. damage, in both the long and short term, will range from
virtually nil to nearly catastrophic, but with the general level of damage much
lower than we expect.
Anecdotes are misleading, but possibly not to the same degree as fantasies
about the effects of rape on girls of tender years, especially 'if the fantasies are
those of male persons of upper-middle class origins and of another generation.
Few of us can enter the mind of a raped seventeen years old shop assistant who
has been sexually experienced for some years, and it is best that we do not
confuse the issue by trying. If we are really interested in knowing how the
experience affected her the very least we should do is ask her; and then check
and double check her story.
12. ‘The press.
As group rape is headline material for at least the afternoon newspapers, it
is not inappropriate to give the press a mention in a paper on one' of their
favourite topics. Although it seems that the papers which give prominence to the ‘
sexual and aggressive activities of the human species usually strike'an attitude, if
not a pose, of moral condemnation towards these activities and their
participants, there have been suggestions that these publications may play a
positive role in promoting that which they deplore. Of course no firm conclusion
can be reached about this, any more than it can about the power of the printed
word in the context of pornography.
“if the ‘l-lell’s Angel Saga’ proved any one thing, it was the awesome power
of the New York press establishment. The Hell’s Angels as they exist today
were virtually created by ‘Time’, ‘Newsweek’ and the ‘New York Times’”
(17).
“HELL’S ANGELS RAPE TEENAGERS
4000 CYCLISTS INVADE MONTEREY
“Until the Monterey rape they were Bush-league hoods known only to
California cops and a few thousand cycle buffs. For whatever it was worth,
they were the state’s biggest and most notorious motorcycle gang. Among
outlaws their primacy was undisputed — and nobody else cared” (17).  
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Hell’s Angels are notorious for rape, particularly the group variety. What
this notoriety lacks is a factual background of court convictions; perhaps half a
dozen out of the great number charged in fifteen years have been convicted.
Press accounts concentrate on the rape and ignore the dull stuff about dropped
charges and witnesses discredited on grounds related to reputation, veracity,
and worse. Many of the Angels say they are not interested in rape. They are busy
enough coping with the consenting women who are attached to them and the
incredible assortment of others who seek them out. The Angels are not averse to
group sexual activity, but they don’t need rape to sustain their unsavoury
reputation. '
“Why take a chance of a fifty year rape rap? I’ve had women
proposition me at stoplights, I’ve had ’em open my fly in bars without
even saying hello, and if nothing happens by accident I just call around
and ﬁnd out who’s horny.” (17)
The Angels do make use of a ritual reprisal group rape in special cases of
women who have departed from a certain code of behaviour. This use of rape is
by no means confined to the Angels and Crespy in particular comments on it.
If a Sydney chapter of Hell’s Angels has failed to flourish it is no fault of
“The Sunday Mirror”, which reported on them on at least two occasions,
including “nude” photographs with grey patches added for modesty. The text
condemned the group and gave them publicity they had gained in no other way.
The sounded an insipid imitation of the real thing, and what was written about
them was either based on a cynical misreading of Thompson’s fine book or was
completely ignorant of it.
In New Zealand, after the only yeay, 1961, when they had any noteworthy
incidence of group rape, there was speculation that press reporting may have had
some effect on the increase of the offence. There were seven group rapes in
1961, almost a third of the total for fifteen years, 1957 to 1965, and the
greatest number reached in any other year was three, and usually- there was only
one each year. '
“The high incidence of gang rapes in 1961, involving 41 offenders, was an
isolated phenomenon which may have occurred by chance. It has been
suggested that radio and press publicity given to the rapes may have been a
factor in suggesting this behaviour to groups of youngsters who would not
have thought of it otherwise. The rapes occurred in widely separated parts
of the country, and it is difficult to give any satisfactory explanation for
their occurrence within such a relatively brief period.” (12)
Hartmann quotes a press report on a Berlin conference on juvenile sexual
“pack” offences. The conference said that there appeared to be an urgent need
for “changing the ways of press reporting, in order to prevent occurrences of
juvenile crises similar to those described in detail in press reports and, hence,
prompted by them” (7). He goes on to examine this proposition and mentions
recent European experience of “giant rows” by adolescents. Not surprisingly
there are conflicting views and Hartmann ﬁnally takes the not too satisfactory
position that reporting of outrages only encourages imitation in those already
predisposed to such actions.
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The question of the inﬂuence of the press must remain open. Ideas for
some fascinating experiments come to mind but they would not be feasible.
They would probably interfere with freedom of reporting, the public interest,
and circulation statistics.
The rape group.
The group deserves a section on its own, even though it will be a brief,
incomplete and unsatisfying one. Two of the papers reviewed for the present
discussion placed emphasis on the group aspects of group rape, though neither
stated strongly enough that the key to understanding group rape was
understanding the group. Describing the members of the group does not
necessarily explain the dynamics of the group. The reason why the group
“decides” to rape, or why some of the members allow the rape to happen, is
obscure. In some cases it may be that the group achieves a certain mood in
which a number of things may happen and rape is just one of them. How this
possibility becomes the chosen action is what we would like to know.
To. study the rape group, which could probably be described as an
informally organised small group of varying membership, we would need a
theoretical framework designed for analysing this type of group. It would have
to be a framework which had received some general acceptance, and it would
have to be suitable for fairly straightforward application and analysis in practice.
At the time a rape group could be studied it would no longer be a group but a
number of imprisoned individuals. Even if it were possible for this group to be
brought together once again for the purposes of study the situation would
probably lack validity as the common purpose of the group would have been
changed, and the structure also. So any method of the study would have to be
useful when applied to material gained largely by the study of documents and
the interviewing of individual members of the group.
Redl’s ideas on the structure of groups (13) is used by Amir in his paper
(1) and does seem to have some usefulness. Until expert opinion is sought we
cannot judge whether Redl’s views are considered valid at the present time.
However, his ideas on the roles of commander, leader, instigator, and also the
concepts of “magical seduction”and the power of the initiatory act help at least
superficially in looking at the structure and dynamics of the rape group. He
helps to identify those members of the group who may have a crucial effect on
the course of action of the group, but at the same time he draws attention to the
fact that the apparent leader may have been forced into that position by the
group so that he would influence their actions in the way they wished them to
be influenced.
Redl makes a relevant warning against the use of “psychiatric
individualism” in the analysis of group dynamics. The example he chooses is
inﬂuenced by events at the time of writing, 1942:
“. . . the field of clinical psychology and psychoanalysis. These specialists
try to explain what happens in the world by demanding a clinical history
of the persons who are currently in the limelight. Thus, many would be
misled by the hope that if they only had a complete case history of Adolf,
they would understand what is happening in Europe today.
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“Such naivete cannot be condemned too strongly. A case history of Hitler
could only explain why Hitler and not Schmidt or Huber is in his position,
and some of the symptomatic paraphernalia of the European scene. It
would not be correct to try and dissolve European events into a
one-person case history — or even the case history of a whole inventory of
persons. Such an attempt is blind. . . . to the deeper group psychological
mechanisms at work. . . .”
The idea that the motive of the rape group is not always sexual has been
commented on brieﬂy already. Some groups apparently are more concerned
with violence than sex, and reprisal rapes are largely punitive. When Hartmann
says that sometimes the motivation for the rape seems to be the group situation
itself he probably means that the rape satisﬁes some mood of the group rather
than being entirely aimed at relieving sexual aggression drives. This point may be
hard to explain and harder to substantiate, but it may have some validity.
Reprisal rapes are interesting, and it may be that few of this type are
reported. The most recent case that might qualify as a reprisal rape is one where
a girl was raped in her room by three men after she spoke well of the police. The
men had criminal records. It is more likely that they would have taken any
excuse and probably had planned to assault her anyway.
Thompson, writing of the girls who hang around Hell’s Angels, says, “. . .
few really look forward to being gang-raped. It is a very ugly experience — a fact
that the Angels tacitly admit by classifying it as a form of punishment. . . It is a
deﬁnite ceremony, like the purging ofa witch. . . .” (17)
It is important to study the motives for group rape. Different motives may
affect the choice of victim and the eventsof the rape itself. As mentioned in the
case of reprisal rape, the motive may also have a bearing on the events which
follow the rape and may result in it not being reported or successfully
prosecuted, for lack of co-operative or suitable witnesses.
Another powerful influence on the group must surely be the previous
sexual experience of the members. This may have an effect on the choice of rape
for a group activity and on the way it is carried out. As Schramm has noted, the
rapes by young inexperienced boys, who are often having their ﬁrst experience
of intercourse, tend to be free of undue violence and sexual humiliation.
The gang-bang* is said to be a well established institution in some areas of
Sydney, and interviews with some young prisoners conﬁrm this strongly.
Stories from a variety of sources are consistent in theme. One young girl is not
infrequently the “victim” in a carnal knowledge case resulting in the conviction
of a surprising number of young men. Some professional workers in the ﬁeld of
corrections have spoken of the “carnal knowledge belt” which passes through
certain areas of Sydney as a sort of sexual “green belt”. The term refers to areas
with a large number of convictions for this offence.
* ‘ ‘Gang-bang” is preferred to the term ‘ ‘union” as it has international accept-
ance. ‘ ‘Union”, which is a local term as far as can be determined, is somewhat
confusing to those who do not make regular use of it. The transcript of one trial
has reproduced it throughout as ‘ ‘onion”.
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One area of Sydney is, in some circles, famous for the sexual receptivity of
its young girls, who apparently have no objection to accommodating groups of
boys. This area is also known for the number of group rapes which have taken
place there. This, among other things, suggests that there may at times be a
connection between the sexual practices of the areas concerned and the type of
sexual delinquency which occurs there. If young men see nothing to object to in
group intercourse with a consenting girl and come to expect such behaviour
from girls that they identify as gang-bang prospects, then it is not too large a
step to suggest that there is a connection between these attitudes and group
rape. The boys concerned would not have to overcome moral or aesthetic
qualms about intercourse in a group. The main problem would be in obtaining
consent, or in deciding to ignore this issue and force submission. Obviously not
all the members of a group would have to be experienced in this way. Leaders
who were, and who were backed up by local tradition and practices in this
matter, could influence those less experienced or more doubtful. Also such
leaders may have standards for identifying the girls who qualify as victims,
sometimes willing, and sometimes otherwise.
If we were ignorant of the sexual habits of our young people we could
more easily test the above hypothesis. By interviewing convicted offenders,
however, we may be able to find evidence that at\least some of the group have
had the experience discussed, and these offenders may be group leaders. Also, it
may be possible to review convictions for carnal knowledge offences and to see
if any geographical correspondence with the distribution of group rape offences
was significant. Much of this investigation would also be relevant to the problem
of victim selection.
Implications and conclusions.
This ﬁnal section will discuss the implications of this review of group rape
for research, prevention and sentencing. The major part of the section will deal
with sentencing, as research problems and possibilities have been considered in
various parts of the paper already, and the question of prevention is problematic.
Research.
This paper is intended as a ﬁrst step in planning research on group rape in
this State. Unless such research is based on a thorough review of what is already
known and thought it is likely to concentrate on individual and rather
non-specific social factors. As has been explained, these are liable to lead us to
conjectures no more conclusive than those arising from armchair introspective
techniques. With more investigation it should be possible to construct some sort
of model of the group rape phenomenon which ideally would include such
varied ingredients as individual and group factors, items relating to victim
behaviour and selection, and, at the end, factors which seem to be related to the
reporting of the crime and its successful prosecution. All these items and stages
need to be studied and taken into account if we are to investigate convicted
offenders in a meaningful way. They are, we must remember, a highly selected
group, and thus biased in a manner we do not understand at present.
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Although this paper has stressed the need to understand the group, as it is
the group which rapes rather than the individual members of it, individuals must
be investigated thoroughly as well. Comparison with non-delinquent or o
ther
delinquent groups should be made in order to be able to discern import
ant
differences and similarities. Selection of the control groups is not easy, but
comparison with single and pair rapists is an obvious one, although the numbers
involved in these other offences in New South Wales is low. Comparison with
carnal knowledge offenders is possibly useful, but this is a very mixed group of
offences covering, one might say, a multitude of sins. All sorts of possibilities
need to be looked at.
Some factors which are important to consider are listed below. The list is
not ﬁnal. The aim is to look at the complete process leading to the production
of a convicted group rapist.
(a) Group structure and function. Individual factors, roles and group
dynamics, especially as applicable to the “decision” to rape.
Importance of previous sexual experience, both individual and
collective. Relevant social factors.
(b) The victim Social and personal factors. Behaviour at the time of
initial interaction with the attackers. Victim precipitation.
Interaction of victim factors with the group, its leaders, and the
group’s criteria for victim selection.
(c) The rape. Analysis along the lines of the phases discussed previously.
(d) Post-rape behaviour of victim and offenders, especially as it is
relevant to reporting and prosecution. Sequelae, physical, psychiatric
and social for victims and offenders. Continuing relationships
post-rape.
(e) Generalfactors.
Ecological patterns.
Police and prosecution policy.
The court. Conviction rate and sentencing. Factors in determining
sentence.
Identification of those offenders likely to be dangerous in future.
Clearly research on these matters would involve a large programme, and
early answers could not be expected.
Prevention.
It would be simple-minded to suggest that we tell girls to watch out and
boys not to rape. The people at risk are probably not receptive to this type of
message and it would not get a hearing at the crucial time in the group which is
on the point of rape. But what else is there to do?
If there are general social factors of importance it is probable that they are
not specific for this offence but are connected with other forms of deviance as
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well. There are probably better reasons to remove social inequities such as
inadequate education, poor housing, lack of community facilities and unequal
opportunities than to do so in the hope of preventing-a relatively small number
of group rapes; and that is assuming that the general factors mentioned have any
real bearing on the matter. Looked at objectively, group rape is one of the lesser
of the ills, social and criminal, of our society.
Effective, visible and persistent policing of the high risk areas may be of
use, as may be the formation of special juvenile squads which would perform
other functions as well. Swift and efficient police investigation and the
apprehension of offenders is commented on by Schramm and Crespy. Schramm
says that, “The best prevention is still the fast and effective solution of criminal
offences. . .". But he also says: The possibilities of an effective preventive action
against sexual delinquent acts by juveniles, as far as the police is concerned, are
extraordinarily limited”.
Crespy gives ﬁgures suggesting some dislocation in the processes of justice
in Paris, for although the police complete investigations and apprehend offenders
with admirable speed and efficiency the courts act with less haste and in some
cases the sentencing of the offenders is so long delayed that it seems tohave but
a tenuous relationship with the offence. In addition, as most offenders have been
on bail all manner of complicating factors have crept in, or been deliberately
introduced, in the form of marriage, military service, regular employment and
the like.
The question of individual and general deterrence will be discussed with
sentencing. Deterrent sentences have been imposed in New South Wales for some
years at least. The incidence of the offence is rising and there is no reason to
believe that deterrent or exemplary sentences will turn the tide.
The prospects for a preventive programme are not good, especially in the
near future. Research into the crime may be of some help, but it would be
unwise to promise that it would come up with any dramatic solutions.
The indications are that we will have to live with group rape offences for a
little time yet.
The courts and sentencing for group rape offences.
The first comment will be a brief one on an aspect of court proceedings in
group rape cases. It is to be expected that examination of victim in cases of rape
will be fairly rigorous, as the whole issue is one of consent or not. However, it is
just as well that transcripts of similar trials are not made available to victims of
group rape or few would wish to give evidence in court, or even report the crime.
It should be remembered that most victims in group rape cases are adolescents,
and some of the cross-examination they have to suffer must seem scarcely
preferable to the rape itself. Some very young girls can give a good account of
themselves in these circumstances aided by some judicial protection, but not all.
In one particularly unpleasant group rape some five years ago involving three
young men there was strong comment from the Bench on the tactics adopted by
defence counsel during the fairly long period from the time of the offence until
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the time when the men were convicted. The girl suffered a cruel ordeal. Sexual
humiliation was followed by legal humiliation, which was of course more public.
It may not be possible to do anything about this without interfering with
the course of justice. It is appreciated that rape cases present a difficult problem
in court.
In discussing the sentencing of group rape offenders we will take the view
that in general the sentences which have been given in recent years are too
heavy. This is not to say that all offenders have been harshly dealt with, for this
would be far from the truth. It must be remembered that a few of those
sentenced to long terms have criminal records of some length and seriousness.
Also some special consideration has been given to very young offenders and
those whose actions at the time of the rape or in the immediate post-rape period
merited some reduction in sentence from the general level for the particular
group. Allowing for these exceptions the view will be taken here that too many
sentences are too long for the offence and for the offender.
O
The sentences being given require justification. Heavy sentences
have been given for some years now. This is apparent although a detailed study
of the sentencing practices has yet to be done; a brief examination of files shows
that five years ago it was possible to be sentenced to ten or more years
imprisonment.
If the sentences are to be justiﬁed on the grounds of general deterrence,
then it is necessary to show that the sentences deter, and it is not enough to
insist that they will if they are continued or further increased. The sentences are
well publicised and have been for years. If the message was going to reach the
youth of Bankstown and other high risk areas it should have long ago, and the
addition of a few more years to the sentences of those being currently tried for
the offence will not expedite its delivery.
The length of the sentences and the cements with which they are often
handed down certainly suggest that very many are exemplary in intent. The aim
of an exemplary sentence is to proclaim that a given offence is too prevalent and
will not be tolerated, and to provide a general deterrent to those who might be
inclined to commit the offence. Some commentators take the position that all
exemplary sentences are in essence unjust. That point will not be argued here,
but it will be said that such sentences are most certainly unjust unless it can be
shown that they do what they claim to do, that is, deter others in such a way
that the incidence of the offence is at least controlled if not reduced.
The sentences do not seem to be having the desired effect here. It could be
said that there is a time lag while the public becomes educated, but it is hard to
see how this applies to group rape. It is a special offence in some ways and the
age range of the offenders is relatively restricted, few offending after the age of
21. A potential offender could pass right through the dangerous age range
without getting his education in this matter. It is no use educating the adult
population, as they make little contribution to the offence statistics.
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One point which should be made is related to earlier discussions. In this
offence one has to deter a group, and group psychological mechanisms are not
individual mechanisms. How does one deter a group? The newspaper poster
“PACK GETS 99 YEARS” may have been a pioneering attempt to do so!
In 1968 in New South Wales there were 61 convictions for rape, most of
them for group offences. 58 were imprisoned, one for life, 28 for ten years or
more, and a further 24 for between five and ten years. One could hardly say that
the sentences were weakly merciful.
In England and Wales in 1967, at Assizes and Quarter Sessions, 142 men
were imprisoned for rape. A total of only 32 received sentences of over five
years, eight of them being for more than ten years.
Crespy, while noting that heavy sentences were given for group rape,
produced figures for 124 offenders which showed no sentence of over five years.
He did not record the fates of the l 1 offenders referred to Assizes.
It is time that the sentencing for this offence be assessed at two levels.
Firstly, some statistical analysis of the sentences should be done to try to ﬁnd
significant trends. Secondly, and most importantly, those who have the task of
sentencing should consider their aims and attitudes as these apply to sentencing
for group rape. One of the prime aims of Crespy’s paper was to examine the
problems of sentencing, and it was prepared for a conference on the subject at
the Law Institute of the University of Paris in 1965.
If some of us despair of providing a general deterrence we are not
necessarily pessimistic about the prospects of doing something for the individual
imprisoned for the offence. One thing which must be avoided is damaging him
by a sentence which is too long. The type of damage which may be suffered by
group rape offenders sentenced to long terms is of special relevance to the
interest of society. It should be studied in any investigation of the offence.
' Most of the young men sentenced are in their late adolescence or early
adulthood. They are likely to be doing or be about to do the things we expect
youngmen to do. That is, reconcile‘themselves to work, finish occupational
training if they are doing this, and settle down to adult life with the possibility
of marriage and family life. Also, they are at an age when young men tend to
give up delinquent ways and to become more stable and law abiding. In other
words, they are in a particularly crucial stage of growing up and so are very
vulnerable to interruption, especially long interruption, to the process. If they
are damaged at this time or their maturation significantly delayed then society is
the loser in the long run.
Although some of the offenders have serious criminal records, the others
have only minor ones, and in nearly half the cases none at all. We do not expect,
and there seems to be no record of, a serious rate of recidivism for this crime.
Individual deterrence therefore need not be a prime consideration in many cases.
If we know enough about the individual offender we can expect good results
from shorter sentences geared to the needs of the prisoner, without forgetting
the needs of society to punish the offender and register its disapproval of the
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crime. But sentences based almost entirely on principles of retributi
on and
deterrence are hard to justifyat the present day.
The courts need more information at the time of sentencing group rap
e
offenders, and it needs to be reliable and objective information. Only in a
very
small minority of cases are pre-sentence reports requested from the A
dult
Probation Service. Considering the youth of the offenders and the severi
ty of the
sentences this is a most unsatisfactory situation. The information is there fo
r the
asking.
These days it is almost platitudinous to remark on the difﬁculty of
sentencing, which has been said to be a “painful and unrewardingtask”. The
fact
is acknowledged. It may be that reassessment of the problems faced and open
discussion will make the task a little easier. This section on sentencin
g is
incomplete and has presented one view of the problem .in the hope that
discussion and the exposition of other views will be provoked.
In his discussion of sentencing problems Crespy made some pertinent
observations, which will do to conclude this section of the paper.
“Our sentencing techniques rest uniquely on our intuition and we risk
being victims of our own outrage at the objective gravity of the offences
and the unpleasant attitude of the accused whom our subconscious
impulsively treats as a young lout, a failure incorrigible from the start.
How do we pass from this instinctive condemnation, from unconscious
resentment, taboos, lack of understanding, to a rational sentence?”
And ﬁnally,
“. . . in passing a sentence, the judge disposes of the time, reputation and
future of others — not only of the accused but of the people close to him,
and he affects for better or worse their situation.
“How do we adapt the modern system of sanctions to situations presented
by the perpetrators of our group rapes, without ruining their potential for
normal life in the community, but by reinstating them as quickly as
possible without scandal in the opinion of the victims and the
community.”(5)
Summary.
This rather long paper has attempted to look at what is known about
group rape in this and other countries and to lay the groundwork for research
into this little-studied offence. Comment is made on deficiencies and
contradictions in the material available for study, and some of the problems of
future research are mentioned.
Some mention of the problems of prevention has been made but not
enough information is available to suggest any effective measures.
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Sentencing practices have been commented on and it has been suggested
that the general level of prison sentence is too high. ‘A shorter sentence made
with better and more objective information about the offender would avoid
possible damage to the individual as well as to society, without diminishing
significantly what deterrent effect the sentence may have on others. The efficacy
of deterrent sentences is questioned with respect to the Offence of group rape in
New South Wales. x
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SEXUAL OFFENCES INVOLVING FEMALE CHILDREN
H. A. R. Snelling, Q.C.*
\
I have taken the liberty of restricting my paper to offences involving
female children, and it will be convenient to divide it into two sections. Section
1 will deal with offences against girls under 12, and Section 2 with offences
involving girls of 12 to 15. The questions which I wish to discuss in each Section
are entirely different, but under both my theme will be that the relevant laws
and procedures are out-dated, cumbersome and inappropriate — in need of
revision. The views expressed or suggested are purely personal. '
Section 1.
Girls Under 12.
In the first place, reference might be made to some of the provisions of the
Crimes Act.
Section 67 provides — “Whosoever carnally knows any girl under the age
of ten years shall be liable to penal servitude for life.” Section 68 deals with
attempts or assaults with intent, upon such girls. Section 71 provides —
“Whosoever unlawfully and carnally knows any girl of or above the age of 10
years and under the age of 16 years shall be liable to penal servitude for 10
years” and Section 72 deals with attempts to commit such offences. Section 76
provides — “Whosoever assaults any female and, at the time of, or immediately
before or after such assault, commits any act of indecency upon or in the
presence of such female, shall be liable to imprisonment for three years, or, if
the female be under the age of sixteen years, to penal servitude for five years.”
(It is not my purpose to consider in this paper such special topics as carnal
knowledge of idiots or imbeciles, offences by teachers or parents, or incest).
The sections referred to contemplate that such offences shall be dealt with
in the usual way by charge, committal, indictment, and trial before judge and
jury, the only exception being that under Section 83 of the Child Welfare Act a
juvenile accused may be dealt with summarily (except in cases of rape).
Section 418 of the Crimes Act permits, in cases other than rape, the
reception of evidence of a child of tender years though not given on oath, where
the child does not, in the opinion of the court, understand the nature of an oath
if, in the-opinion of the court, the child is possessed of sufficient intelligence to
justify the reception of the evidence and understands the duty of speaking the
truth. The Section precludes conviction in such cases without corroboration.
The words “child of tender_years” are not defined. Under this Section, though
the oath is not administered the child gii/es evidence and is cross-examined in the
usual way. Presumably, the court’s examination of the child with a view to
deciding on the applicability of Section 418 should be in the presence of the
jury and the accused. It is doubtful whether in New South Wales the court has
any power to refuse to allow a young child to be called as a witness (unless the
child is not possessed of sufficient intelligence to justify the reception of the
evidence or does not understand the duty of speaking the truth).
*LL.B., Solicitor General for New South Wales ‘ J
~\ \
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In respect of offences against children, committal proceedin
gs should be
heard in a Children’s Court and normally in camera (Sectio
ns 12(l)(a) and 16 of
the Child Welfare Act); but this does not apply to a trial.
Professor Radzinowicz, in his book “Sexual Offences” (195
7) remarks —
“The evidence of children of tender years is, unfortunately
, commonplace in
sexual cases” and he mentions that of the victims of indictable
offences studied
by the Department of Criminal‘Science in respect of wh
ich offenders were
brought to trial, 21% were under the age of 8 years and 46
% were aged 8 to 14
years. Thus, 7 in 10 of these victims were children under
14 years of age.
(Comparable Australian statistics are not available). He rep
orts that in the
majority of offences studied by his Department, no physical cons
equences
resulted from the sexual misbehaviour. This was largely due to the fact t
hat most
of the indecencies were of a minor nature and in many there was de f
acto
consent by the children involved. Thus the effects of sexual offences mus
t be
assessed more by the results they may have on the moral and em
otional
development of the victims than on the basis of physical injury sust
ained.
“There is”, he says, “very little information and considera
ble difference of
opinion concerning moral and emotional effects of sexual misbeha
viour on
young children.”
Consider what the normal traditional course of procedure involves a
s
regards the child.
First: The occurrence of the incident involving t
he offence, often of
a distressing and intimate nature.
Second: The child is required to give some account of it to an a
ngry or
worried parent, probably under the impression that
, it has been involved in wrongdoing.
Third: She is often subjected to an intimate medical exami
nation.
Fourth: She gives a formal statement to a police
,ofﬁcer or
policewoman.
Fifth: Attendance at a Children’s Court for the purpos
e of giving
evidence, the child’s memory being no doubt usually
refreshed prior to doing so.
Sixth: Questioning before the court by a police or court
ofﬁcer and
cross-examination.
Seventh: Months later, further refreshing of memory an
d giving of
evidence in court in the presence of judge and
lawyers in wigs and gowns, and a jury.
Having these things in mind, it has seemed to me that in this way the
original .incident must often be greatly magnified and the child very frightened
and distressed with substantial risk of lasting psychological trauma. 1 have
wondered whether the present procedures could not be altered in some ways in
an attempt to avoid or minimise these consequences. Often on reviewing the
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files, one concludes that there is no sufficient corroboration of the child’s story,
and a jury would be directed to acquit or, having received the usual warning,
would be virtually certain to acquit. Thus the proceedings prove abortive. There
are cases where no apparent physical injury has been occasioned to the child,
where the accused is a person of previous good character, where the offence is
denied and there is little corroboration, and the accused, in the unlikely event of
conviction, would be virtually certain to receive a bond from the judge. Then
again, some offences of this nature are committed by persons mentally ill or
defective; perhaps in the less serious of such cases the accused could be suitably
dealt with under the Mental Health Act without prosecution.
Some years ago, I read with great interest ofa new method of investigating
and prosecuting such offences in Israel, designed to protect the children
involved. An account is to be found in an article by David Reifen in “Journal of
Criminal Law, Criminology and Police Science”, Vol. 49, p. 222, (1958—1959).
It was felt that the traditional procedures almost entirely disregarded the welfare
of the children involved and the Israeli law (Law of Evidence Revision
(Protection of Children) 5715—1955) aimed to protect these children and also
to safeguard defendants by recruiting qualified Youth Examiners to implement a
new approach, namely, that the Youth Examiner alone is entitled to interrogate
the child, and he or she appears in court giving evidence on behalf of the child.
The article will be found most interesting, though I have not had the time or
opportunity to find out how successfully the new approach has worked in
practice or whether any other countries have adopted similar legislation.
The matter had received some limited legislative attention in the United
Kingdom. By Section 27 of the Children and Young Persons Act, 1963, it is
provided that in any proceedings before a Magistrates’ Court inquiring into a
sexual offence as examiningjustices —
(a) a child shall not be called as a witness for the prosecution, but
(b) any statement made in writing by or taken in writing from the child
shall be admissible in evidence.
The application of this provision is excluded where the defence objects;
where the prosecution requires the child’s attendance for purposes of
identification; or where it has not been possible to obtain a statement from the
child, etc. (See also Sections 41—43 of the Children and Young Persons Act,
1933 (U.K.)).
I would suggest that the time has arrived when the whole subject requires
research and examination, then revision and amendment of the relevant laws and
procedures. For this purpose I would make a number of tentative suggestiOns as
to changes which could, in the meantime, be considered.
In the ﬁrst place the law could be amended to provide that the police
ofﬁcer dealing with this type of offence should promptly report the case to a
magistrate or Children’s Court who should have power to recommend to the
Attorney-General that primarily in the interests of the child criminal proceedings
be not instituted or be discontinued if already instituted. Another amendment
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could well be considered, namely, that minor offences of this k
ind (this would
need definition) should be dealt with summarily (in the Child
ren’s Court)
perhaps by an extension of Section 494 of the Crimes Act, e.g
. indecently
assaults a child under 12 years of age (penalty not exceeding six
months or a
fine). This would at least obviate for the child the ordeal of trial b
y judge and
jury in such cases. An extension of Section 476 of the Crimes Act (
indictable
offences punishable summarily) might also be of assistance.
In 1925 a Departmental Committee on Sexual Offences Agains
t Young
Persons (U.K.) recommended an extension of the jurisdiction
of magistrates,
saying (Cmd. 2561) p. 27 — .
“ ..... a large number of witnesses desire to spare the child the p
rolonged
strain involved in waiting for the trial. A committal for trial ne
cessitates
the child’s having to relate the facts over and over again to
different
people, and on at least four different occasions. It involves mor
e formality
in the proceedings of the court of trial, and the likelihood of a mo
re trying
crossexamination than was undergone at Petty Sessions. And, l
astly, the
details have to be kept in mind during a waiting period which may
be as
long as ﬁve months, the child being thus obliged to remember wh
at, in its
own best interests, it should be allowed to forget.
“We are informed that those concerned with the prosecution of
cases are so impressed with the harm that may be done to a child by
this
repetition and delay that serious cases involving trial by jury are freq
uently
reduced to _ charges of less gravity to enable them to be deal
t with
summarily, as, for example, the reduction of attempted carnal knowle
dge
to a charge of indecent assault.”
The amendments suggested would, of course, still leave the problem
of the serious defended cases perhaps requiring the evidence of the chil
d in
order to give a complete picture. Surely, even in such cases, procedu
ral
amendments are possible to lessen the strain upon the possibil
ity of
psychological damage to the child, but, at the same time to affo
rd full
justice to the accused. The latter aspect is, of course, vitally importa
nt, for
it must never be forgotten that children are capable of, and some are pr
one
to, fictitious allegations of‘ this kind. As Best says in his Treat
ise on
Evidence (12th Edition, p.147) —
“ ..... some children indulge in habits of romancing, which o
ften lead
them to state as facts circumstances having no existence but in the
ir own
imaginations; and the like consequence is not infrequently induced
in
other children by the suggestions or threats of grown-up persons, act
ing on
their fears and unformed judgments.”
The following additional suggestions are offered:
Committal Proceedings.
1. That the child’s statement he tendered as her evidence unless the defence
give notice requiring her attendance in person to give evidence and
be cross-examined.
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2. That in such event, the proceedings be conducted in the magistrate’s
chambers.
3. That the magistrate, though considering a prima facie case established, be
given full discretion not to commit for trial if, by reason of all the
circumstances, particularly the interests of the child, he thinks fit.
Reference to Attorney-General
If, nevertheless, the- magistrate commits for trial,I suggest that the papers
should in all such cases be referred to the Attorney-General for consideration
whether or not the case should proceed.
Trial on Indictment.
If the Attorney-General directs that the case should proceed, then the
following special provisions as to trial are suggested.
1. That the judge have a discretion to direct that the child be not called as a
witness (if the defence consents). Cf.Section 41 of the Children and
Young Persons Act, 1933 (UK). (Court satisfied that the
attendance of the child is not essential to the just hearing of the
case).
2. That the judge may dispense with the wearing of wigs and gowns by judge
and counsel.
3. That the judge shall have a discretion to hear the child’s evidence in his
chambers in the presence of the jury or, if this is not practicable,
shall exclude the public from the court while the child gives
evidence.
4. That the child’s statement or deposition at the committal proceedings be
read as part of the evidence unless the prosecution or the defence
require the child’s attendance to give evidence in the usual manner.
It will be seen that these suggestions do not go nearly as far as the Israeli
legislation, which is designed to shield the child as much as possible at all stages
(including the investigating stage) and by specially trained Youth Examiners
(who will often be women). My suggestions on this matter are indeed only
intended as a ’possible first measure of reform, pending a full-examination and
consideration of the question, as well by lawyers as by those experienced in
other disciplines.
Section 2.Girls of 12—15.
In this part of my paper, I should like to consider the subject of the
“carnal knowledge” (not rape) or “indecent assault” (with consent) of girls of
12,13,14or15.
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The provisions of the Crimes Act which are relevant are
as follows: Section
71 — which provides that whosoever unlawfqu and
carnally knows any girl of
or above the age of 10 years and under the‘age of
16 years shall be liable to
penal servitude for 10 years, Section 72 — which deals with a
ttempts to carnally
know such girls and imposes a penalty of penal servi
tude for 5 years. Section 76
— which provides that whosoever assaults any female
and at the time of or
immediately before or after such assault, commits any
act of indecency upon or
in the presence of such female, shall be liable ........
............ if the
female be under the age of 16 years, to penal servitude fo
r 5 years. Section 77 —
which provides, in effect, that consent shall be no defence i
f the female be under
the age of 16 years, with a proviso that it shall be a sufficie
nt defence for charges
under Section 71, 72 or 76 if it be made to appear to th
e court or jury —
(a) that the girl was over the age of 14 years;
(b) that she consented; and
(c) either that she was a prostitute or an associate of prosti
tutes, or that
the accused had reasonable cause to believe and did in
fact
believe that she was of or above the age of 16 years.
Section 78 — precludes prosecutions under Section 71, 72 o
r 76 in the case of
girls over 14 and under 16, unless commenced within 12 months.
1 should emphasize that in what follows 1 am referring
not to offences
against girls of 10 or 11, but against those in the age gro
up 12 to 15, and more
particularly the older ones of that group. The offences crea
ted by the sections]
have quotes emanated from the Offences Against the Per
son Act, 1861 (U.K.),
Sections 51—52, though the critical ages have, over the year
s, been raised. It will
be noted that they are general provisions treating such
offences as serious
indictable felonies, and that the result of such provisions is t
hat all such offences
are prosecuted today much as they were over 100 years
ago. They cannot be
dealt with summarily, (except where juveniles are dealt w
ith under the Child
Welfare Act, Section 83(2)).
Under such present procedures (which may be though
t often unduly
antiquated and unsuitable), every case coming under noti
ce and falling within
the provisions noted, must lead to charge, and (except as to
juveniles) committal
(in most cases), trial at Quarter Sessions before judge and ju
ry, or committal for
sentence where there is a plea of guilty. In fact, in a
great many cases of
-committals for trial (possibly 50%) the Attorney-Genera
l decides not to find a
bill. In many cases where the accused pleads guilty or is convic
ted,» he receives no
other sentence than a bond conditioned to be of good behavio
ur.
Speaking from experience, one can say that many of the cases are variants
of some such state of facts as follows: A girl of 15, often of doubtful moral
character, willingly consents to being camally known by a youth not m
uch
older, perhaps without any previous convictions and in a steady boyfriend
relationship with the girl. A pregnancy frequently leads to the matter coming to
the notice of the authorities. (It is the regular practice of the Registrar-General’s
Department to report to the Police cases where particulars of a birth registered
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may indicate that an offence has been committed). At the other end of the scale
there is the really serious case where an innocent, immature girl, is seduced by a
much older man (be he of previous good'or bad character), or the case of a series
of offences upon a girl by a group of youths in revolting circumstances,
sometimes approaching but not amounting to rape. To deal with these extremes
and the great variety of cases in between, there is but one stereotyped and
inﬂexible criminal process. The main question which I wish to raise is whether it
is not time to examine this situation in order to see whether or not some basic
improvements could be made, saving much public time and money and achieving
desired ends more effectively and expeditiously.
It may be possible, for instance, that all such cases coming under notice
should ﬁrst be examined by a magistrate or Children’s Court, possessing power
to decide —
(a) whether there should be any prosecution at all (against either party) and if
not, power to take other action or make other recommendations
considered appropriate (including administering of cautions);
(b) whether a prosecution, if instituted, should be of a summary nature, the
case being dealt with by a magistrate with power to make appropriate
orders as to both parties concerned; or
(0) whether the case is sufficiently serious (perhaps prescribing criteria) for
the case to be dealt with in the traditional way by indictable proceedings.
Even in this case, it seems worth considering whether some modifications
of the present law and procedure would be‘advantageous (e.g. applying the
provisions of Section 476 of the Crimes Act).
I should like to leave it to those better qualified than I to work out the
details of how cases falling within classes (a) and (b) could best be dealt with.
Probably some research of the procedures in other parts of the world would be‘
rewarding.
As regards the hard core of serious offences, (i.e. those in class (c)), I
proceed to raise a few matters for consideration.
(3) Should the present age limit be retained or should it perhaps be reduced in
the light of present day maturity of adolescentsyand existing social
attitudes? (In 1861 in England it was under 12! In New South Wales until
1910 it was under 14). As early as 1885, a writer in the Law Quarterly
Review claimed that the Criminal Law Amendment Act of 1885 (UK) —
“ .......... has overstepped the bounds of sound legislation in
rendering penal the mere act of connection with agirl under 16
years of age though such girl be of known immoral character and
may have been the actual seducer.”
Some of his reasons read rather strangely nowdays. (I.L.Q.R. pp. 478 and
479). It is usually very difficult to secure a conviction by ajury where the
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girl is 15 and the accused is only several years older. Does this indicate that
as regards such girls the existing law is largely out of harmony with public
opinion and ineffective? Would it be realistic and desirable to lower the
age to 15, except perhaps in certain more heinous types of cases?
In cases involving girls under 14, the accused has at present no defence, no
matter how honest and reasonable his belief as to the age of the girl being
16 or over. ls such absolute liability necessary or just, or could the
ordinary principles of criminal responsibility and honest and reasonable
mistake not be allowed to operate, perhaps still leaving some onus of proof
on the accused? Should we not be prepared to trust juries?
A question arises as to whether some additional criteria should not be
introduced into these cases. For example, was the girlof loose moral
character — a wanton as many are (not necessarily a prostitute)? Was there
a considerable discrepancy in the ages of the parties? Were there on one
girl on one occasion, successive offences by a group of males? Canada has
an interesting provision. (Criminal Code 1953—1954, Section 138 (3)).
When an accused is charged with carnally knowing a girl of 14 or 15, the
court may find the accused not guilty if it is of opinion that the evidence
does not show that as between the accused and the female person the
accused is wholly or chiefly to blame.
Then there is the question of the onus of proof of consent, of honest and
reasonable belief (that the girl was 16) or of prostitution.Perhapsthere is a
good deal to be said in favour of the view that there should be a return to
the normal standard of proof in criminal cases, namely, that if some
evidence is introduced by the defence, then it is for the Crown to negative
beyond reasonable doubt the issue in question. ls there any reason
nowadays why this type of case should be out of line with the great rule
established by Woolmington’s arse in 1935 that it is for the Crown to
negative grounds of defence (such as in provocation, self defence, duress,
etc)? Again, should it not be assumed thatjuries would do their duty? As
to consent, the fact that the Crown has not charged “rape” but has
charged “carnal knowledge” appears to render unnecessary an onus on the
defendant to prove consent. As to reasonable belief, wherever the legal
onus, a jury would be likely to decide in the accused’s favour, if left in
doubt on the question of the accused’s belief (or its reasonableness) as to
the girl’s age. If there is some evidence of prostitution, could it not be left
to the Crown to negative this issue? At least committing magistrates might
be given a wider discretion in relation to this question of onus. The present
state of the law usually leads to committal, whereas a wider discretion
would often lead to discharge (and properly so in most cases). This
would effect a considerable saving of time and expense.
There is another matter. Until recently, if the accused pleaded guilty or
was convicted, the judge had the alternatives of sending him to gaol or not.
A useful reform was made in 1967 when, by Section 4403 of the Crimes
Act power to fine was conferred on the judge and perhaps this power will
in future be more freely exercised in the type of case under discussion.
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(f)
(g)
Magistrates might also be given power to fine juveniles under the Child
Welfare Act.
I take it that committal proceedings in this type of case are normally held
in a Children’s Court and in camera. Where the girl is, say, 14 or 15,(i.e.
old enough to know better), would the public interest be better served if
the committal proceedings were public? Girls, parents and predatory males
(whether juveniles or not) might all fear such publicity and better regulate
their conduct accordingly. In any event, particularly in the country, such
publicity would allow the inhabitants of the locality to be more aware of
what was going on, and of the desirability for community or other action
to improve moral standards and behaviour. One might have to consider, on
the other hand, whether such a change might deter complainants in a
substantial number of cases from reporting offences or from giving
evidence to support a prosecution, and also whether publicity might even
“popularize” rather than reduce the number of offences.
Perhaps it could be considered whether some of the suggestions in Section
1 of my paper for protecting girls under 12 as regards interrogation and
giving evidence in the usual way, might be extended to 12 and‘13 year
olds. I doubt whether this is necessary for 14 and 15 year olds, especially
if the suggestions in this section of the paper were implemented.
It might be mentioned that there is much variation in detail between the
laws on this subject in the Australian States. 1 have looked at the relevant
provisions of the New Zealand Code, which is a fairly modern and
well-considered enactment. This type of offence is within the jurisdiction of
magistrates there. “The age of consent” is retained at 16, but it is a defence if
the defendant proves consent and that he is younger than the girl. The
reasonable belief defence is only available to defendants under 21 at the time of
the act. Why — might I ask? Are such rule of thumb criteria the best way of
coping with this problem? Otherwise, the provisions are of the traditional type._
All in all, I wonder whether a new look at the subject might not lead to
the conclusion that a basicallyfresh approach to this problem is advisable and
overdue.
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SOME CHARACTERISTICS OF JUVENILE SEX OFFENDERS
Michael Freeman*
SYNOPSIS:
This is a. descriptive study of 78 juvenile sex offenders who were during
July 1966 to June 1968 in New South Wales committed to a boys’ training
school or sentenced to prison. The study examines the physical
appearance, intelligence and occupational competency of the offenders,
certain aspects of the sex offences, a record of previous 'sex and other
offences, social factors pertaining to the offenders’ families and psychiatric
classification of the offenders.
INTRODUCTION:
The terms sex offence and offender are not generally accepted as part of
modern psychiatric nomenclature. Only in the contents of one psychiatric
textbook (Gregory 1961) out of five (Arieti 1962) (Freedman & Kaplan 1967)
(Meyer Gross, Slater & Roth 1960) and (Noyes & Kolb 1963) is the heading
“sexual offence” included. Similarly omitted in two textbooks of child
psychiatry, (Bakwin & Bakwin 1960) and (Kanner 1960) is the category
“juvenile sex offender”. However psychiatry does not completely avoid this legal
and social term, but prefers to discuss offensive as well as non-offensive sexual
acts, under the category “sexual deviation” or its synonyms: perversion,
abnormality or anomaly. The 19th century label of “sexual maniac” and the
early 20th century “sexual psychopath” are taboo and now have givenway'to the
more objective designations of sexual deviant (American Psychiatric Association
1952). This is then qualified by the predominant form of sexual abnormality
such as homosexuality, fetishism, voyeurism, transvestism, exhibitionism,
sado-masochism and bestiality. The psychiatric term “sexual deviancy” implies
permanency in a severe personality disorder, and for this reason a sexual
problem is first assessed as a presenting symptom of a developmental or'
emotional disturbance with the implication that the symptom may only be
transient and may ameliorate. The developmental or emotional disturbance,
however, may be part of a psychosis, psychoneurosis, psychophysiological
disorder, organic brain disorder or mental retardation and the psychopathology
intricately related to the infantile, childhood or adolescent phases of
development. Therefore, psychiatry describes the juvenile or adult sex offender
in relative, psycho-dynamic and multifactorial terms, whilst the law looks at the
sex offender in absolute terms determined by the legal code. Clearly, sexual
deviancy and a sexual offence are not interchangeable terms.
In Gregory (1961) a sexual offence is sexual behaviour that breaks the law
of a particular society in which the offender lives. Western legal codes sanction
sexual activity confined to genital union between man and wife, in privacy after
marriage, and condemn most other sexual practices as offensive and punishable
by law. Consequently, the term sexual offender might well be applied to a very
‘* M.B., B.Ch., M.A.N.Z.C.P., D.P.M. Senior Psychiatrist, Department of Child
Welfare and Social Welfare, New South Wales.  
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large segment of the general population. However; frequently the legal
recognition of the sexual offender, as such, depends upon the relationship of the
offender with the sexual partner (or victim), the particular circumstances in
which the offence was committed, the moral values of the particular community
and the local practices of law enforcement. On the other hand, sexual deviation
is defined as the diversion of sexual aims and behaviour from normal sexual
activity (predominantly genital) with a member of the opposite sex. It also
implies persistent preference for any form of sexual activity that does not
terminate in genital union with a member of the opposite sex. From these two
definitions it is evident that ‘certain sexual offences’ are not sexually deviant,
e.g. coitus with a female under sixteen years of age, engaged in voluntarily,
without the use of force or duress, and ‘certain sexual deviations’ are not
necessarily legally recognised as sexual offences e.g. a youth charged with a
breach of the Inclosed Land Protection Act and maliciously damaging clothing
by biting the crutch out of a pair of woman’s knickers.
METHOD:
The aim of this paper is to report a pilot investigation into the physical,
psychosocial and psychiatric characteristics of a group of adolescent male sex
offenders, to tabulate the findings and, where possible, to evaluate the presence
of specific trends. From the psychiatric point of view it is important to establish
the number of likely sexually deviant or mentally disturbed adolescents in the
group.
The data has been compiled as a retrospective study from the files of the
New South Wales Child Welfare and Prisons’ Departments and the findings
represent a descriptive study of sex offenders committed to a training school or
sentenced to prison during the two year period from July 1st 1966 to June 30th
1968.
The factual number of sex offences in the community for this period was,
of course, unknown, as a good number of offenders were never apprehended for
their offences. The victims, for one reason or another, often have not
reported
the offence, and in some cases, even if the offender was detected, no charge w
as
laid and the offender was cautioned. It is'anticipated that the Researc
h: and
Psychological Branches of the Department of Child Welfare will follow
up this
investigation with a more comprehensive, controlled study.
DESCRIP’TIVE FINDINGS:
During the period under study, 11,999 boys under eighteen years of age
were charged with different offences. Of these, 742 or 6% (Table 1), were
charged with sex offences; 2,081 boys were committed to training schools or
prisons, of which 78, or 4% were sex offenders.
Table 1 shows the distribution of offenders according to Court Order and
type of offence. '  
  
TABLE 1
Sex (SOM)
Carnal (CK) . offences Other (080)
Court order knowled e Forcrble assault involving sex Totalg 1966—1968 offences1966—1968 males 1966—1968
1966-1968
Released on probation 258 92 41 17 408
Attempted Indecent
rape and assault
rape (R) (IAF)
Committed to an institution 18 4 ' l7 17 5 61
Committed to an institution
(order suspended) 39 7 - 1 1 48
Admonished and discharged 66 15 11 5 97
Fined 1 2 - _ 3
Bound over 11 1 1 _. 13
Committed for trial ) _ 6O _ — _. 60
Sentenced to prison ) — 17 + _ — _ —
Committed to the charge
of an approved person 2 3 1 8
Other orders 27 8 ‘5 44
TOTAL 422 209 77 34 742     
+ These 17 offenders are included in the 60 committed for trial.
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In the following text, the abbreviation for the type of offe
nces is used and
the OSO are excluded from comment as the group
is too small (N=5). The
percentages in the tables have been corrected to the nearest whole
number.
The data has been classified under the following headings:
Offender
Present Offence
Previous Offences
Social Factors
Psychiatric Classification.9
:
9
9
P
?
“
1. THE OFFENDER:
The ethnic origin of the 78 offenders was: 67 Europeans (Aust
ralia 61:
UK. 3: Holland 1: Malta 1: Poland 1) and 11 aboriginal. Seven o
ut of the eleven
Australian aboriginals were committed for SOM and five o
ut of eleven were
wards under the care of the Aboriginal Welfare Board.
The boys’ ages were between 14—18, 89% (16) of the CK, 100
% (21) of
the R offenders and 58% (10) of the IAF were sixteen years or o
lder, whilst 53%
(9) of the SOM were under sixteen years of age.
Tables 2 and 3 have been adapted from the scales for heigh
t and weight
measurements in (Nelson 1956).
TABLE 2
Height of offenders
 
Type Of offence Short Average Tall
Carnal knowledge (CK) N=18 39% (7) 39% (7) 22% (4)
Rape and attempted
rape.(R) N=21 33% (7) 33% (7) 33% (7)
Indecent assault (IAF) N=l7 59% (10) 35% (6) 6%(1)
Sex offences -
involving '
males (SOM) N: 17 47% (8) 47% (8) 6% (1)
Other sex. offences
(0S0) . N=5 — 100% (5) .—   All sex offences N=78 41%(32) 42%(33) 17%(13)  
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TABLE 3
Weight of offenders
 
 
Type of’offence Light Average Heavy
Carnal knowledge (CK) N:18 28% (5) 39% (7) 33%(6)
Rape and attempted
rape (R) N=21 18% (4) 52%(11) 29% (6)
Indecent assault ‘ '
female (IAF) N=17 35% (6) 47%(8) 18% (3)
Sex offences involving -
males (SOM) N=17 47%(8) 41% (7) 12% (2)
Other sex offences
(OSO) N=5 20%(1) 60% (3) 20% (1)
All sex offences N278 30% (24) 46% (36) 23%(18)   
As shown in the above tables, the height and weight measurement of the
[AF and SOM offenders tend to be average to below average, whilst the trends
for the CK and R offenders are average to above average.
The physical health of the offenders was generally good. Visual
impairments in six cases, some auditory loss and epilepsy (four cases of each)
were the commonest defects. Next were heart and skin disease and dental
referrals (three cases of each), two cases of hernia and enuresis and one case of
asthma. Out of these 28 physical defects, the R offenders had two cardiac
defects whilst the remaining defects were distributed equally in the other three
groups.
The Raven’s Progressive Matrices was used to test intelligence. (Raven
1938).
As shown in Table 4, the CK and R offenders were, in most cases, of
average intelligence, and the IAF and SOM offenders in most cases below
average. There is also a substantial number of SOM offenders with borderline
and mentally retarded intelligence.
Unfortunately the scholastic achievement of the offenders was not well
documented, but from the information available only 4 out of the 78 boys
attained the Intermediate Certificate (Form III at Secondary School) albeit 43
had the intelligence to do so.
The occupational status of the offenders varied noticeably. The CK and R
offenders were all employed, whilst 8 of the IAF offenders and l4‘of the SOM
were not employed. '
TABLE 4
Intelligence of offenders
 
 
I
:12:e111 Borderline “3:11; Average Bright
Type 0101161106 1Q 69.and retarded IQ 80— IQ 90— IQ 110—
less IQ 70—79 89 109 119
Carnal knowledge (CK) N:18 — 5% (1) 17% (3) 67% (12) 11% (2)
Rape and attempted
rape (R) N:21 — 5% (1) 19% (4)
67% (14) 10% (2)
Indecent assault,
.
female (IAF) N217 29% (5) . 12% (2) 18% (3) 23% (4)
18% (3)
Sex offences involving
males (SOM) N=17 35% (6) 35% (6) 12% (2) 12% (2) 6% (1)
Other sex offences
(OSO) N=5 20% (1) _ 20% (1)
40% (2) 20% (1)
All sex offe nces N=78 15% (12) 13% (10) 17% (13) 44% (34) 11% (9)     
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Twelve ‘of the CK and 14 of the R offenders had unskilled, semi-skilled
jobs, while 6 and 7 respectively were employed as apprentice artisan, salesman or
clerk.
Six of the IAF had unskilled, semi-skilled jobs while 3 were employed as
apprentice artisan, salesman or clerk.
Three of the SOM had unskilled or semi-skilled work.
i 2. PRESENT OFFENCE:
Two aspects of the present offence were assessed:
(i) Offences committed alone and in company;
(ii) ' The age of the victim.
(i) Ten of the CK and 15 of the R offences were committed with
companions, whilst 16 of the IAF and 11 of the SOM offences were committed
alone.
The R packs were the largest, with 6 packs of 5—10 participants, and 5
packs of 11—16 participants besides the offender. The CK had 1, 2 or 3
companions.
TABLE 5
Sex and age of victims or partners of offences
 
 
 
AGE OF VICTIM IN YEARS
Type of offence
2 — 10 11 — 16 1.6 and older
Carnal knowledge
(CK) N=19 F — 100%(19) —
Rape and attempted
rape (R) N=21 F — 76%(16) 24% (5)
Indecent assault
female (IA F) N=22 F 77% (17) 14% (3) 9% (2)
Sex offences
involving . ‘
males (SOM) N=17 M 18% (3) 64% (11) 18% (3)
Other sex offences
(OSO)+ N=6 _ — 347 2F(2) 'c( )
B(4)
All sex offences N=85 25% (20) 60% (49) 15%(12)   
NOTE: OSOﬁr were 2 cases of indecentexposure and 3 cases ofbestiality
(Heifers (2), Ewes (2). (One case involved the two Ewes).
 78 Some Characteristics of Juvenile Sex O
ffenders,
As shown in Table 5, the victims of the CK, R and SOM offenders
belonged mostly to the pre-and mid-adolescent group,\whilst the victims of the
IAF were mostly children. '
3. PREVIOUS OFFENCES:
The total number of previous offences was 149, of which 100 involved
stealing of one kind or another; 19 sex offences,l 13 behaviour problems
(described under the Child Welfare ct as uncontrollable, failure to attend
school and breach of probation) and 7 as other offences (assault, malicious
damage, robbery).
Table 6 shows that among all types of offenders more than 50% have a
previous record and only 37% were not known previously.
Seven had the legal status of wardship with 6 of these offenders charged
with SOM.
The CK offenders, with 10 offenders on probation when the current
offences were committed, were the least deterred by recent court actions. In all
groups there was a surprisingly low number of previous sex offenders, 10.
The age at which the first offence or “complaint” was recorded varied
widely. CK (10) and R (13) offenders at 16 years or older. whilst IAF (12) and
SOM (14) offenders were first apprehended when aged between 10—15.
4. SOCIAL FACTORS:
Table 7 shows that 67 of the offenders lived with their families and a trend
for living away from the family or relatives was noticeable in the SOM group in
which 6 were domiciled in a Boys’ Home.
The Commonwealth Statistics show that average accommodation in
N.S.W. is one room for 1.12 persons. Seventy-two homes were examined, and
the room space for the home of each type of offender was:
(i) Of 18 CK offenders 12 came from dwellings with room space, and 6 from
those with overcrowding.
(ii) Of 21 R olfenders, 18 came from dwellings with average room space and 3
from those with overcrowding.
(iii) Of 17 IAF offenders, 12 came from dwellings with average room space and
S from those with overcrowding.
(iv) Of 11 SOM offenders, 3 came from dwellings with average room space and
8 from those with~overcrowding. (This excluded the 6 offenders in Boys’
Homes). -
There was a trend for the CK and R offenders to live in the large cities and
IAF and SOM offenders to come from the small towns and country.
 Legal status and previous court record of-offenders
TABLE 6
 
        
Offenders Offenders having previous Offenders
T Offenders on probation offences or ‘complaints’ “To?! havingype w o wgre when 0 “the“ prevrous
{Ff ' ‘war 5 committed 4 or WI. record
0 ence (state or current 1 offence 2 offences 3 offences more prevnous of sex
- abor. WE.) offence * offences record offences
Carnal
knowledge
(CK) N=18 5%(1) 56% (10) (3) (2) (1) ' (8) 78%(14) 17% (3)
Rape and ‘
attempted . '
rape (R) N=21 — 5%(1) (4) ' (2) (2) (4) 57%(12) 10% (2)
Indecent .
assault
female
(IAF) N=l7 — 35% (6) (5) (2) (1) (3) 65% (1 1) 6% (1)
Sex offence - ‘
involving ‘ ,
males - ' .
(SOM) N=l7 36% (6) 6%(1) (1) (5) (2) (1) 53%(9) 6%(1)
_Other sex ' m _
offences
. .
(03) N=.5 -— 40% (2) (1) ' 3 (1) (1) 60% (3) 60%(3)
All sex '
offences N=78 9% (7) 25%(20) 18% (14) 14%(11) 9% (7) 21% (17) 63%(49) 13%(10) 
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TABLE 7
Type of accommodation at time of offence
 
   
Type of offence With With
Alone In a boys’
family relatlves home
Carnal knowledge (CK) ' N=18 90%(16) 5% (1) 5% (1) -
Rape and attempted rape (R) N:21 100%(21) — - —
Indecent assault female (IAF) N=17 100% (17) —— — —-
Sex offences involving males (SOM) N=17 47% (8) 12% (2) 6% (1) 35% (6)
Other sex offences (QSO) N=5 100% (5) — — —
All sex offences N=78 85% (67) 4% (3) 3% (2) 8%(6) 
 
0
8
 Slapuajjox23anus/
m
p
[
o
s
o
y
s
u
a
z
a
v
m
q
g
a
w
o
s
 Some Characteristics of Juvenile Sex Offenders 81
The distribution in towns and cities with a population of 50,000 and more
inhabitants, was CK 12 offenders and R, 19. On the other hand the distribution
in towns with less than 50,000 inhabitants was [AF 10 offenders and SOM 10.
In N.S.W. the average number of children per family issued in the figures
. of the Commonwealth Statistician, is 2.51. Of 75 families reported, 56 had
families larger than average; with the IAF offenders, (N=l7) having 6 with 7 or
more children. However, the sex of the siblings and the ordinal position of the
offender in the family revealed no special trend.
Table 8 shows that there are considerably less natural fathers than mothers
living in the home, with more than twice the number of substitute fathers than
mothers. The CK offenders had only 7 natural fathers at home, but the SOM
offenders had only 8 families with natural parents at home The number of
absent fathers and mothers was correspondingly high for the SOM with 15 and
to a lesser extent for the CK offenders with 6.
Twenty four of the 78 homes stated there were no other serious social
problems, CK 4, R 13, IAF 5 and SOM 2.
The other social problems recorded were:
(i) Socially disorganised homes (broken homes).
(ii) Families adversely known to the police.
(iii) Alcoholism or mental illness in the families.
“Alcoholism” was the case-worker’s assessment, and did not necessarily indicate
the person was under or in need of medical or psychiatric treatment. On the
other hand, “mental illness” referred to persons previously or at the time under
treatment at a psychiatric hospital.
As could be expected from the ﬁndings in Table 8, the CK and SOM
offenders had the larger number of other social problems, and the R, and to a
lesser extent the IAF had a smaller number. The CK had 9 socially disorganised
homes, 7 adversely known to the police and 2 with alcoholism/mental illness.
The SOM had 13 socially disorganised homes, one adversely known to the police
and 5 with alcoholism/mental illness.
The occupational status of 62 fathers showed 3 unemployed, 34 in
unskilled, semi-skilled work, 23 in a trade, sales or clerical work and 2 in a
managerial post. However, the distribution of the father’s occupational status
.was similar in all groups. Thirty seven of the fathers were unemployed or in
unskilled, semi-skilled work, while 47 fathers earned less than A$60 per week,
which is less than the average male income in N.S.W. according to figures issued
by the Commonwealth Statistician.
5 . PSYCHIATRIC CLASSIFICATION:
As the study was a retrospective one, the psychiatric classification had to
be based on the available information compiled by various workers.
Unfortunately only 27% (21) were seen pre- or post-committal or sentence by a
psychiatrist.
  
       
W
TABLE 8 N
Parental figures
' ' FATHER MOTHER
Type of offence
Natural Absent* Substitute T Natural Absent * Substitute T
Carnal knowledge
(CK) _ N=18 39% (7) 28% (5) 3 3% (6) 89% (16) 5% (1) 5% (1)
Rape and attempted
rape (R) N=21 71% (15) 14% (3) 14% (3) 90% (19) — 10% (2) g,
5
Indecent assault “
female (IAF) N:17 59% (10) 18% (3) 23% (4) 76% (13) 12% (2) 12%(2) ‘5?
Sex offences involving 8
males '3
(SOM) N:17 47% (8) 41% (7) 12% (2) 47% (8) 47% (8) 6% (1) g
0
Other sex . :3:
offences (OSO) N=5 80% (4) — 20% (1) 80% (4) _— 20% (1) E
. . <
All Sex offences N=78 56% (44) 23% (18) 20%(16) 77%(60) 14% (11) .9%(7> F?
C/J
* Dead, divorced, separated or deserted. (>3
t Step parent, de facto or adopted. :3
E"
%
B 
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The author relied on District Officers’ or Social Workers’ case work, Court
reports, psychologists" opinions, psychometric and projective tests and progress
reports by the Superintendents of the training schools to classify. Perusal of the
reports showed that not one offender had- been referred prior or during
committal or imprisonment to a psychiatric hospital.
The offender was then classified into the categories as defined by (G.A.P.
1966)+
1. Healthy Response.
2. Reactive Disorder++
3 Developmental Deviatiom++ (Two Subcategories)
w
e
++
+++
++++
Subcategories:
(i) Maturational
(ii) Specific of which the Social form is recorded in table 9 as
Deviation of Social Development.
Psychoneurotic Disorder (Six Subcategories)
Personality Disorder (Twelve Subcategories)
Subcategories:
(i) TensiOn-Discharge++++
(ii) Sexual Deviation
(iii) Isolated (Schizoid)
The three subcategories are recorded in Table 10.
Psychotic Disorder (Three Subcategories)
Psychophysiological Disorder (Ten Subcategories)
Brain Syndrome (Two Subcategories)
G.A.P. represents the Group for the Advancement of Psychiatry which is
an American academic body formed in 1946 into various working
committees. The Committee in Child Psychiatry 1966 formulated the
above classification.
Reactive Disorder. This category is used for behaviour judged to be
primarily a reaction to an event or a situation. It is predominantly a
conscious conﬂict betWeen the child’s feelings and his social environment.
Developmental Deviation is characterised by behaviour beyond the range
of normal variation in that at a time, in a sequence or in a degree not
expected for a given age level or stage of development. Deviation in social
development includes antisocial, precocious, delayed or uneven patterns of
social relationships which have not crystallised into true personality
disorders.
Tension-Discharge Disorder is characterised by chronic behavioural
patterns involving the emotional expression of aggressive and sexual
impulses which conflict with the norms of society. These children tend to
act impulsively in frustrating circumstances, exhibiting poor inner controls
without marked overt anxiety and to be repeatedlyin conﬂict with
parental or social authority.
TABLE 9
Major category
 
Deviant
Wof ﬁrst: P325822? 3:330“ 3:333:16evelopment
Carnal knowledge (CK) N=18 5% (1) 67% (12) 28%
(5) —- -
Rape and attempted rape (R) N=21 19% (4) 43% (9) 3 8% (8)
— -j
Indecent assault female (IAF) N=17 6% (1) 24% (4)
35% (6) 29% (5) 6% (1)
Sex offences involving
males (SOM) N=17 - 41% (7)
1 8% (3) 35% (6) 6% (1)
Other sex offences (OSO) N:5 20% (1) 40% (2) 20% (1) 20% (1)
—
All sex offences N=78 ' 10% (7) 29% (23) 15% (12) 3% (2)   43% (34)    
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9., Mental Retardation (Three Subcategories)
Subcategories:
(i) Mild —— I.Q. score 50—70
(ii) Moderate — I.Q.- score 25—50
(iii) Severe — I.Q. score below 25
As shown in Table 9, CK and R offenders belong mostly to the Personality
Disorder and Deviation of Social Development categories with an absence of
Mental Retardation.
[AF and SOM offenders belong mostly to the Personality Disorder and
Deviation of Social Development categories, with an appreciable number in the
Mental Retardation category.
In all groups there was an absence of mental disorders such as psychosis
and psychoneurosis. There was no mention of drug dependency in 76 of the sex
offenders. One CK offender claimed dependency for amphetamine drugs and
one R offender claimed he was acutely intoxicated with alcohol at the time of .
the offence.
As shown in Table 10 the Tension Discharge subcategory is the
predominant form of Personality Disorder for CK, R and [AF offenders.
For the SOM offenders, the Sexual Deviant subcategory is the
predominant form of Personality Disorder.
For the [AF and SOM offenders, the predominant degree of Mental
Retardation is mild.
SUMMARY OF FINDINGS:
The data did not show any clearly differentiating characteristics for any
one group of sex offenders, but there were some similarities between the CK and
R offenders, and between the [AF and SOM.
l . THE OFFENDER:
The CK and R groups differed noticeably from the [AF and SOM groups
in age, height, weight, intelligence and occupational status.
2. PRESENT OFFENCES:
The offences were mostly committed by the CK and R offenders in
company, and their victims were between 11—16 years old; whilst the [AF
offenders were mostly alone, and their victims were mostly children. The SOM
offenders were mostly committed alone, and their male victim or parnters were
pre- and mid-adolescent.
  
 
TABLE 10
Sub-Category '
. . Mental Brain
Personality disorder retardation syndrome
Type of offence
Tensron SW‘?‘ Isolated Mild Moderate Acute Chronic
discharge devratron .
Carnal knowledge (CK) N=12 (11) — (1) - - — '-
Rape and attempted rape (R) N=9 (8) (1) — - - — '-
Indecent assault female (IAF) N=10 (4) - -- (5) t —- - (1)
Sex offences involving
males (SOM) N=14 (2) (4) (1) (3) (3) — (1)
Other sex offences (OSO) N=3 —- (2) — (1) ~ - - -
All sex offences N=48 74% (25) 20%(7) 675(2) 75% (9) 25% (3) —- ‘ 100% (2)       
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3. PREVIOUS RECORD:
All members of groups had committed an appreciable number of previous
offences, the IAF and SOM offenders being charged with the first offence at an
earlier age.
4. SOCIAL FACTORS:
All groups were largely in the below-average income bracket, and lived
with their families with.average room space, except for the SOM group. The
family structures were similar in all groups, except for fewer natural fathers at
home in the CK group and fewer natural parents at home in the SOM group.
Offenders in the CK and R groups lived in large cities, whilst [AF and SOM
lived more frequently in a small town or in the country.
5. PSYCHIATRIC CLASSIFICATION:
Personality and Social Deviancy were present in all groups, but the IAF
and SOM groups had a substantial number of ’mentally retarded, a condition
absent in the CK and R group. The Personality Disorder sub-categories in the
CK, R and IAF groups were mostly Tension-Discharge, whilst in the SOM group,
they were mostly Sexual Deviant. Mental Retardation was mostly in the “Mild”
subcategory.
The absence of severe mental disorders such as psychosis, or
psychoneurosis, is important: so is the absence of psychiatric referral before the
present offence occurred.
Finally, it could be added that the number of other sex offenders (080)
was too small for comparison or for description.
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ADULTS CHARGED WITH SEXUAL OFFENCES
AGAINST CHILDREN —
A REVIEW OF THE LITERATURE.
Peter Shea*
I
INTRODUCTION.
This paper attempts to review some of the relevant literature in this field
up to the end of 1968. Although Karpman reviewed the literature fairly
comprehensively up to 1961 in his book, “The Sexual Offender and His
Offences”, much of the significant material in this field has been published since
then.
This paper also attempts to correlate some of the widely divergent views in
the literature and to indicate the difficulties involved in attempting to carry out
scientific studies on such an emotionally charged subject. The stereotype of a
cruel or decadent pervert seducing a young innocent child is not only found in
the phantasies of the general public and the press but also in the literature, as
will be seen below.
Only the material available in English or in translation has been reviewed.
A'I'I'ITUDES.
Mohr et al. (1967) indicate the position clearly when they say that the
scientific'study of adults charged with sexual offenCes against children has
always been clouded by public abhorrence, resentment and fear.
Hyatt Williams (1964), although he is writing about the rarest form of
major sexual crime, namely sexual murder, explains this as follows:
. the reason why our attitudes to sexual crime is an ambivalent one is
because it evokes an echo, albeit a grotesquely distorted one, from the
infantile depths of the unconscious mind of everyone, so that our
judgement of the situation tends to be blurred and biased. Most people
hold extreme views . . .
The early writers on the subject were quite vehement in their denuciation
of the act. Krafft-Ebing (1939), described by lwan Bloch as the “true founder of
modern sexual pathology”, stated that
a common feature of these crimes, committed on personsthat really still
belong more or less to childhood, is that they are unmanly, knavish and
often silly. 1t is a fact that such acts, excepting pathological cases, like
those of imbeciles, paretics, and senile dements, are almost exclusively
committed by young men who lack courage or have no faith'in their
virility; or by roues who have, to some extent, lost their power. It is
psychologically incomprehensible that an adult of full virility and mentally
sound should indulge in sexual abuses with Children.
* giB" B.S. D. P.M. Dip. Crim., Psychiatrist, Broughton Hall Psychiatric
mic.
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He goes on to say that:
The ﬁner feelings of man revolt at the thought of coun
ting the monsters
among the physically normal members of huma
n society. The only
presumption is that these individuals have suffered ship
wreck in the sphere
of morality and potency.
Even Freud (1949) stated that pedophilia is the perver
sion of the person
“who is cowardly or has become impotent”.
Mohr (1967) makes the point that even by using the t
erms ‘offender’ and
‘victim’ we have already expressed our social and
legal attitudes to the
pedophilic act.
Until recently pedophilia had received relatively sca
nt attention in the
psychiatric literature, in spite of its frequency and s
igniﬁcance. Mohr (1962)
points out that:
in the area of sexual deviation as such, with
the exception of
homosexuality there is an inverse ratio of the importanc
e of the deviations
and the amount of literature available The
comparative lack of
knowledge is further intensified by insufficient
organization and
differentiation which leads to apparently contradictory
conceptions.
Mohr (1962) also referred to some of the standard ps
ychiatric texts and
found that Mayer-Gross, Slater and Roth (1960) and
Henderson and Gillespie
(1950) made no specific reference to pedophilia, alt
hough Mayer-Gross er (21.
noted homosexual and heterosexual acts with children
in old age. Noyes and
Kolb (1958) saw pedophilia as a variant of homosexuali
ty, apparently ignoring
the heterosexual pedophilias. The two-volume Ameri
can Handbook of
Psychiatry (1959) devoted half a page to the subject. T
here is no mention of
pedophilia in Stekel’s two volume work, “Sexual Aberrati
ons” (1930). Ellis and
Abarbanel’s thousand page “Encyclopaedia of Sexua
l Behaviour” (1961)
attempts to deal with the subject in a third of a colu
mn. Havelock Ellis’s
six-volume work, “Studies in the Psychology of Sex” (1
910) gives pedophilia a
one-word mention as part of a classification.
The most recent general textbook on psychiatry,
the 1,600 page
“Comprehensive Textbook of Psychiatry” (1967), devote
s a column and a half
.to the subject of pedophilia without adding anything ne
w to our understanding
of it.
For the purpose of brevity, certain topics will not be d
iscussed in this
paper at any length, even though they are related to
the main topic. They
include exhibitionism, incest and homosexuality. Treatme
nt of offenders is not
discussed here as it is dealt with elsewhere in the symposi
um.
DEFINITION.
Karpman (1962), reviewing the literature on pedophilia,
quotes the
following definitions. “Pedophilia is an abnormally accent
uated fondness for
children” (Hadley, 1926). “Pedophilia implies an erotic cra
ving for a child of the
same or different sex on the part of the adult, which is d
istinctly asocial only
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i when it attains overt proportions” (Cassity, 1927). “Pedophilia is gratification
from sexual intimacies with children; this includes exposure of genitals,
manipulation of the child or penetration, partial or complete” (Apfelberg et al.,
1944). “Pedophilia is sexual attraction to children or immature girls” (East,
1946).
Friedman defines pedophilia as the “term applied to sexual activity,
involving a sexually immature object. A pedophile may be homosexual,
heterosexual, or both in his choice of objects, and, theoretically, his activity can
take almost any of the forms characteristic of heterosexual or homosexual
activity with an adult partner.”
Allen (1962) avoids the word pedophilia but uses instead the term
‘infantosexuality’, defining it as “the use of an immature person as a sexual
object.”
Revitch and Weiss (1962) defines pedophilia as “an adult’s sexual
attraction to physically immature children of the'same or opposite sex.”
Schoor (1966) uses the phrase “child molester”, as does Gorham (1966),
apprently in accordance with the California Penal Code.
Gebhard et al. (1965) have devised a classification of sex offenders which
involves a number of well-defined sub-categories. They retain the term
‘pedophile’ for one specific sub-category only. This will be discussed later. They
also use the word ‘adultophile.’
Masters (1962) prefers “to retain the earlier homosexual ﬂavour of the
term pedophilia, defining it as a sex perversion in which male children arouse
erotic impulses in male adults.” He uses the term ‘nymphophilia’ to describe
heterosexual pedophilia.
CULTURAL FACTORS
The difficulty of defining a sexual offence has been well outlined by
Gebhard et al. (1965), who attempt legal, cultural and psychiatric definitions
and ﬁnd them all lacking. They end up with the following definition:
A sex offence is an overt act committed by a person for his immediate
gratification which (1) is contrary to the prevailing sexual mores of the
society in which he lives, and/or is legally punishable, and (2) results in his
being legally convicted.
They define a sex offender as “a person legally convicted as the result of
an overt act, committed by him for his own immediate sexual gratification,
which is contrary to the prevailing sexual mores of the society in which he lives
and/or is legally punishable.”
Masters (1962) points out that “the degree of pervertedness depends in
large measure upon the physical and psychological maturity of the child” and he
quotes Nabokov's “Lolita” to the effect that “Dante fell madly in love with his
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Beatrice when she was nine . . . Andwhen Petrar
ch fell madly in love with his
Laureen she was a fair-haired nymphet of t
welve ...” Masters also adds that
Helen was ten when she was carried off by
Theseus. Juliet was only twelve or
thirteen when she was bedded by Romeo.
Guyon (1949), quoted by Masters, states that
“the French penal code of
1808 reserved punishment for cases of sexual
violence; the law of April 28,
1832, fixed the age of consent at eleven years,
and it was only in 1863 that this
limit was raised to thirteen. England, true to an
cient Christian usage, until 1929
retained the marriage age at twelve for girls and
fourteen for boys. The law of
the Koran authorized the marriage of girls at
nine and of boys at twelve.” With
regard to homosexual pedophilia, Mohamme
d promised that young boys
“forever in their bloom” would wait upon the fa
ithful in Paradise.
TYPES OF OFFENCES
These vary from simple exposure with or without mas
turbation to kissing
or touching the body of the victim, fellatio cunnil
ingus, rubbing the genitals
against the child’s 'body or persuading the child to
play with the offender’s
genitals, usually in the form of masturbation.
According to Revitch and Weiss (1962) actual
coital relations with
penetration are uncommon, and rape and rape-murd
er are extremely rare. They
support this by reference to Guttmacher (1951), w
hom they quote as follows:
“Fortunately child murders are rare. Because each c
ase is given nationwide press
coverage and because of the great emotional impac
t of these horrible outrages
they seem to be much more frequent than they are
.”
PSYCHOPATHOLOGY.
Excluding those cases that occur under the influence of one
of the organic
brain syndromes (acute or chronic), or in the course o
f a psychosis such as
schizophrenia, or as a result of mental deficiency, and ack
nowledging the fact
that the psychopathology is going to vary widely accordin
g to the particular
pedophilic act, some general observations can nonetheless be
made.
Freud (1922) made the important observation that all
children are
polymorphously perverse, i.e. that all the so-called perversion
s can be seen in the
normal behaviour of children. Children disregard the ba
rrier of species (“the
arrogance with which man separates himself from the anim
als only dawns on
him at a later period”); they show no disgust for their
own excreta, they
transgress the incest barrier in that a child’s initial sexual drives
and curiosity are
directed to his nearest relations; they attach no particular
importance to the
difference between the sexes; and they derive sexual pleasure
from parts of their
bodies other than their genital organs.
Fenichel (1946) sums this up neatly as follows: “Since
the aims of
perverse sexuality are identical with those of infantile se
xuality, the possibility
for every human being to become perverse under certain cir
cumstances is rooted
in the fact that he was once a child.”
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All children perform sexual experiments with other children and all
children play sexual games with other children. One of the child’s initial sexual
orientations is towards other children as sexual objects. Hirschfield (1944) states
that pedophilic acts are actually sexual games of children.
As children grow up and advance to sexual maturity and adult
heterosexuality, they handle their earlier sexual drives with conscious and
unconscious controls, some more successful than others. Repression of
pedophilic impulses may lead to a fear or lack of understanding of children
(Fenichel, 1946). With the more intelligent, sublimation may occur in the form
of social welfare activities or educational activities (B.M.J., 1966). The celibate,
Lewis Carroll, is frequently quoted as an example of a sublimated pedophile
with his interest in photographing little girls in the nude and his abhorrence of
little boys.
The pedophile may be aware of his impulses but have sufficient
personality strength to consciously control them.
Looking at the psychopathology developmentally, it seems that, broadly
speaking, two main processes occur.
In the first, the individual fails, for some reason, to attain sexual maturity
and he remains psychosexually immature. Such individuals suffer more than
other offenders against children from feelings of inferiority and shyness with
women (Gebhard et al., 1965), their shyness and timidity extending even to
prostitutes or other available sexual objects. They are often impotent or partially
so and anxious about this (Karpman, 1962). There is fixation of their
psychosexual development at some early stage and a lack of sexual maturation.
In the second, the individual often reaches heterosexual maturity, albeit an
unsatisfactory and unstable maturity, and then, under stress, especially
sociosexual deprivation (Gebhard et al., 1965), or because of his inability to
maintain adult sexual relationships over a long period of time, he regresses to
infantile sexual objects. In this group marital discord and social disorganisation
are common (Mohr, 1962).
Unresolved Oedipal conﬂicts are common (Shoor, 1966), the mature
female representing the mother ﬁgure or incestuous object, and the anxiety
aroused by the mature female representing castration anxiety. Hammer (1957)
carried out a series of psychological tests on 34 heterosexual pedophiles and 15
homosexual pedophiles in Sing Sing prison and demonstrated clearly that these
offenders had tremendous castration anxiety and feelings of “phallic
inadequacy”.
Shoor (1966) found that, with adolescent sex offenders against young
children, disturbed family constellations were common, the mother tending to
be dominant and overprotective and the parent with whom the adolescent
identified, while the father was generally passive and indifferent, exercising little
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authority in the family. Typically, both parents in Shoor’s study
were defensive
and evasive and expressed little or no remorse or concern for t
he victim. Shoor
was impressed, as Johnson and Szurek (1954) were, by the “unw
itting parental
participation in the youngster’s delinquency.”
Abrahamsen (1950) has suggested that the man who attacks a y
oung
woman may be seeking revenge on the mother who rejected him.
According to
Hartman (1965) and Cassity (1927), sadistic attacks upon a chil
d may represent
sadistic rage towards the mother figure.
Another important factor, stressed by Fenichel (1946) is ident
ification,
the love for the child being based on a narcissistic object choice.
“Unconsciously
the patients are narcissistically in love with themselves as chi
ldren; they treat
their child objects either in the same way as they would have li
ked to be treated
or in the completely opposite manner.” According to Allen (19
62), this is more
common in homosexual perversions, the pedophile seeking
a child like his
phantasied self, Le. a beautiful child. Allen also points out that
in loving the
child the pedophile is identifying himself with his mother as wel
l.
AN ANTHROPOLOGICAL APPROACH.
An unusual approach to the problem has been made by Tuteur (1963).
Quoting Rickles (1950), he states that, in primitive societies, sexual organs
remained uncovered and were a source of pride, as they still are in children and
in some adult phantasies of paradise. The early pagans developed phallic cults,
even Yahweh, the god of the ancient Hebrews, being considered as a phallic
deity by Rickles. Circumcision is seen as a sacrifice to pacify the revengeful
deity, part of the phallus being thus shared with the gods, like any other
sacrifice.
Clothes, when they came to be worn, served two purposes -— concealment
and display (Sigerist, 1945; Fryer, 1965). Concealing certain parts of the body
served to draw attention to them. The cod-pieces worn by men in the fifteenth
and sixteenth centuries are good, if extreme, examples of this. In the sixte
enth
century the pouch was so padded as to suggest a permanent erection. Holbein’s
cartoon for his portrait of Henry VIII points this up clearly (Fryer, 1965).
On the basis of‘this anthropological progression from innocent nudity to
purposeful concealment of the genital organs, Tuteur develops the theory that
exhibitionism, pedophilia and bestiality are phylogenetically regressive forms of
behaviour. Exhibitionism is seen as being the least regressive and bestiality the
most regressive form of behaviour.
Just how Tuteur makes the mental leap from phylogenesis to ontogenesis
is not clear, unless his reference to phylogenetic development is meant to be
analogical only.
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CLASSIFICATION.
A number of factors must be taken into account when attempting to
classify sexual offenders against children.
1. Age of the child.
The chronological age of the child offended against can never be an accurate
parameter of the nature of the offence as it makes no allowance for the extreme
variability in physical and emotional maturity within each age group.
Nonetheless it is the point at which most classifications start.
Revitch and Weiss (1962) classified victims of sexual offences into age
groups as follows: 3 to 11 years represented the pre-pubertal group, 12 to 15
years represented the pre-adolescent and adolescent group, 16 to 24 years
represented the young adult group.
Allen (1962) gives no specific age limits but divides victims into adults,
youths and boys.
Mohr (1962) suggests that as “social, legal and clinical definitions of a
child may vary widely the logical break-off point would be the onset of
puberty” at the age of 14.
Gebhard et a1. (1965) delineated three categories — children, aged 11 and
below; minors, aged 12 to 15; and adults, aged 16 and over. They separated out
the “minors” category as they found that offenders in this category were
distinctive in a number of ways. “Though our original assumption that they were
a mixture of pedophiles who raised their age ceiling, and adultophiles who
lowered their age ﬂoor, was proved essentially correct, we also discovered that
these men were often unlike their brothers who set for themselves less elastic age
limits."
2. Sex of the child.
It must be remembered that girls generally reach psychosexual and
psychosocial maturity at an earlier age than boys.
Studies concerning the sex percentage ratios of offences vary. Mulcock
(1954) found that out of 314 child victims of sexual assault between the ages of
4 and 17 years, 73 were girls and 241 were boys.
Brancale et a]. (1954) tabulated the first 1206 sex offenders seen at the
New Jersey Diagnostic Center and found that heterosexual acts comprised 80.7%
and homosexual acts, 19.3%.
Gebhard et a1. (1965) indicate that some offenders offend against both
boys and girls with little discrimination, but some are exclusively heterosexual
and a smaller number exclusively homosexual.
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Mohr (1962) disagrees with this and states that “in the great majority
of
cases, the object is ﬁxed, either a male of a female child.” In Mo
hr’s study, only
about 10% of offenders engaged with both sexes and Mohr con
sidered them to
be the most regressed and most pathological group. In this study, also,
heterosexual and homosexual pedophiles were in roughly equal proportions
.
3. Consensual or forced.
This is an important distinction, as it separates out two differing though
overlapping classes of offenders.
The use of force is uncommon and when it does occur it is predominantly
in heterosexual attacks; The vast majority of aggressors use only enough force or
threat to achieve the sexual contact desired. Gebhard et a1. (1965) cOuld ﬁnd no
cases in their study “in which violence was clearly the predominant goal”,
although the literature contains numerous individual studies, of which the worst
recorded is probably the case of the French nobleman, Gilles de Ray, who
tortured and murdered an estimated 800 children (Revitch and Weiss, 1964).
Some children are deliberately provocative and seductive towards adults.
Gibbens and Prince (1963) showed, in their study of sexually assaulted children,
that “two-thirds had been sufficiently willing participants to co-operate in
assaults more than once or by more than one assailant.”
Rogers and Weiss (1953) studied 59 girls and 15 boy victims under 15
years of age and found that “the degree of their participation ranged from
simple compliance with the offender’s wishes to actual solicitation of his sexual
advances. These victims were classified as participating victims, while those
victims who appeared not to have participated were called accidental victims.
The participating victims were of the lower socio-economic level, emotionally
deprived, and had a stronger need for approval.”
Karpman, quoting the Michigan report of 1951, indicates that 72% of the
victims were known to the offender.
Weiss et a1. (1955), in a study of 73 girl victims, found that 62 were
assaulted by neighbours, family friends or family members. Only 11 were
assaulted by unknown assailants.
Gorham (1966) states that “generally the ‘stranger’ commits only one in
three crimes of molestation and that where the offence is committed in a private
dwelling, the latter is usually the victim’s own house, the home of a neighbour or
trusted friend.” Discussing the local situation in San Diego, California, he reports
that “in one particular year, 75% of the casesinvolved children 12 years or
under, 95% of which were girls, and 65% of which were assaulted by relatives or
neighbours, rather than by strangers.” He goes on to say that “These are
reported assaults. Knowledgeable, though unofﬁcial estimates are that only 20
to 50 per cent of all molestations are ever reported, the point being that the
incidence of incestuous molestation is phenomenally high, with only a small
portion of the cases ever brought to justice. Though the stranger will always pose
problems of prevention and enforcement, the greatest danger would seem to be  
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in an area where prevention and enforcement are least possible from a
community point of view; in the home and neighbourhood of the deviate —
where he or she is knoWn and trusted, perhaps looked up to as a leader in the
community’s public life.”
Mohr (1962) states that “many children are psychologically and socially
predisposed to such acts and some are openly seductive" and he supports this
statement by reference to the studies of Rasmussen (1934), Bender and Blau
(1937) and Rogers and Weiss (1954).
Karpman (1962) quotes various authors indicating that children with
attractive personalities and concomitant behaviour difﬁculties are frequently
involved with pedophiles and he feels that quite often the child victim is “a
victim in the legal sense only.”
4. Age of the offender.
Mulcock (1954) found that out of 100 offenders, 39 to 50 years was the
most dangerous age for homosexual offences, and 33 to 44 years for
heterosexual offences.
Mohr (1962), plotting the age distribution of 55 pedophilic follow-up
cases, discovered a certain trimodal distribution which was quite unlike that of
other deviations, such as homosexuality and exhibitionism. He conﬁrmed this
distribution in other samples and came to the conclusion that there were three
main groups of pedophiles, “one culminating in adolescence, another one in the
mid-to-late thirties, and the classical old age one which usually dominates the
descriptions of pedophilia, although it appears less frequently than the other
two.” He elaborates this view in a paper with Turner (1967) where he discusses
the three groups in more detail as follows:
“(a) The Adolescent Pedophile. This group actually represents the end of
a developmental stage which most other boys have completed between
ages seven to eleven. We can therefore speak of a retardation of
psycho-sexual development and can generally observe a pattern of
immaturity which also extends to other areas of behaviour. Because of
this, adolescent pedophiles are not attracted by age equals and even in
phantasy have usually not progressed to genital sexual desires.
“(b) The Middle-aged Pedophile. Most of this group are or have been
married, and usually show severe marital and social maladjustment. The
pedophilic impulse in this case is more a sign of regression, a withdrawal
from an adult life that has become too difﬁcult. Quasi-incestuous strivings
also play a role but one has to differentiate between pedophilic behaviour
within the family and actual incest. Even in homosexual pedophilia in this
group a quasi-paternal attitude is often present and involves teachers,
youth-group leaders and others with a genuine concern for children.
“(c) The Senescent Pedophile. This group is generally characterised by
loneliness and social isolation. With_the exception of the chronic
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pedophiles, most senescent pedophiles hav
e led an'impeccable life and the
sexual contact evolves out of a situation i
n which a particular child is the
only one the man can emotionally relate to
. The act usually occurs within
a play situation in which, through physica
l contact, erotic desires break
through.”
Revitch and Weiss (1962) classify the adult
offender group into young
adults (16 — 24), adults who have passed the
average age for marriage (25 — 52)
and the older adults (53 — 76) who have p
assed their climacteric. They showed
that “older men have a predilection for phys
ically immature children while the
adolescents and emotionally immature youn
g adults are usually involved with
children from 12 to 15 years old.”
5. Sex of the offender.
This need only be mentioned brieﬂy. Most o
f the studies are confined to
male offenders. Gebhard et al. (1965) ex
plain this as follows: “Women are
rarely charged with, and still more rarely c
onvicted of, sex offences other than
prostitution.”
-
Revitch and Weiss (1962) could not find any
cases of female pedophiles in
their records.
6. Social status of the offender.
According to Mulcock (1954) work or profe
ssion have little relationship to
the offence, the “white collar workers bein
g nearly equal to the trade or manual
occupations. Manual workers formed 36%
, school teachers 21%, priests and
parsons 14%, youth leaders and scoutm
asters 14%, miscellaneous trades 9%,
welfare workers and miscellaneous profes
sions 6%.”
Married men comprised 32%, divorced or
separated men 8%, and single
men 60% of all offenders, in Mulcock’s st
udy. ‘
GEBHARD’S CLASSIFICATION.
. Gebhard, Gagnon, Pomeroy and Christenson,
some of whom were Kinsey’s
original co-workers, of the Institute for
Sex Research, Inc., .of Indiana
University, published in 1965 a 900 page stu
dy on 1,356 white males convicted
of sex offences. They looked at three indepe
ndent variables: “(1) whether the
offences involved a member of the same or op
posite sex, (2) whether the sexual
activity was consented to (consensual) or wheth
er force or threat was involved,
and (3) whether the object of the offense was
a child, minor or adult.” They
combined these three variables to form 12 type
s of sex offences, which they
then reduced to 9 because the use of force wa
s rare in homosexual activity. Of
these groups, six concern us here.
 
 Sexual Offences against Children by Adults — a review 01' Literature ’ 99
l. Heterosexual, consensual, with a child. Eight varieties of offenders are
distinguished under this heading.
(a) “Pedophiles”. These are the commonest group and have the longest
records. They do not consciously prefer children but simply find them
acceptable. Most relationships are transitory and non-affectionate. Some degree
of sociosexual deprivation is common at the time of the offence.
(b) The Sociosexually Underdeveloped. These constitute roughly 10%.
They are mostly under 30 and have had little in the way of satisfactory
heterosexual experiences with older women.
(c) Amoral Delinquents. These correspond to the sociopathjc group of
personality disturbances — antisocial reaction, of the American Psychiatric
Association classification (1952). Typically a one-time impulsive act.
Uncommon. '
(d) Mental Defectives. This is the second largest group.
(e) Situational Cases. Here the offender acts out under stress, usually on a
single occasion only.
(i) Psychotics. Uncommon.
(g) Drunks. In a small number of offenders the pedophilic act is
associated with heavy intoxication. A small proportion of this group are chronic“
alcoholics.
(h) Senile Deteriorates. This group corresponds to the chronic brain
syndrome group in the A.P.A. classification (1952). One of the stereotypes of
the child molester is that of the senile man who interferes with children in his
own second childhood. This is, however, an uncommon presentation, the group ,
comprising only a small percentage of the total number of offenders.
Krafft-Ebing (1936) stated that intellectual deterioration in old people was
frequently perceded by a period of increased sexual desire. This has not been
supported by other authors.
According to Karpman (1962) this group is increasing in size due to
increasing longevity.
Apfelberg et al. (1944) suggest that when pedophilia occurs late in life it
can be regarded as regression to a homosexual phase. This is a doubtful claim.
2. Heterosexual, consensual, with a minor (12 to 15 years of age).
The majority of the girl victims in this group are sexually mature (pubic
hair, breasts developed, menstruation, etc.)
About a fifth of the offenders in this group can be categorised as above
(i.e. pedophiles, mental defectives,‘senile deteriorates and drunks). Psychotics
and the sociosexually underdeveloped are rare offenders.
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The remainder of the offenders can be divided into two groups:
subcultural offenders and near-peer offenders.
(a) Subcultural offenders. These belong to a subculture where any female
past menarche, or even a well-developed prepubescent female is regarded as a
suitable sexual object. They correspond to the sociopathic personality
disturbance — dyssocial type, of the A.P.A. classification.
(b) Near-peer offenders. These are males who are in a closely related
age-group to their victims and the sexual relationship is “psychologically and
socially appropriate though illegal”. They “scarcely merit the emotionally
charged label of sex offenders.”
3. Heterosexual aggressors vs. children
This is the most criminal and recidivistic of all the groups. Three factors
seem to be combined here — alcoholism or heavy sporadic drinking, mental
pathology or defect, and very low socioeconomic status. “About all that one can
do is to differentiate three varieties:
(a) Persons with mental defects and/or pathology (but rarely with
psychoses) who are also alcoholics or at least sporadic heavy drinkers. The
majority of aggressors vs. children fall into this category.
(b) Pedophiles, such as discussed under offenders vs. children, except that
the latter did not Use force. There are few of these, but probably more could be
recognised Were. it not for the fact that they are obscured by alcoholic and
psychotic features. '
(c) A residual category chiefly of unclassified cases plus a few offenders
vs. children who got a little too rough.”
4. . Heterosexual aggressors vs. minors
There are two main varieties of offenders in this category:
(a) The amoral delinquent. These are irresponsible young men with little
super-ego and poor ego controls, low frustration tolerance and impulsive acting
out of their aggressive and sexual drives. Many of these are delinquents with a
record of serious offences, violence and recidivism.
(b) This is a group that is closest to the subcultural offender, but it also
shows some elements of the amoral delinquent.
S. Homosexual offenders vs; children
This was only a small group but the same sub-groups were found as with
heterosexual offenders vs. children.
The pedophiles were the commonest group and comprised over 50% of
cases. The great majority of pedophiles were predominantly homosexual. A few  
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were attracted to both sexes and a small percentage were polymorphic
individuals. Some of the reasons put forward for child preference were that adult
partners might have their own ideas, might be too dominant, or might make
unpleasant demands; that the prepubescent boy is feminine to the extent that he
lacks such male attributes as body hair, deep voice and developed musculature;
and that the prepubescent boy is more sexually responsive, spontaneous and
unreserved.
The mental defectives and drunks comprised about 10% each. The
situational stress reactions were the next commonest variety, and the remaining
few classifiable cases comprised three amoral delinquents and one psychotic.
6. Homosexual offenders vs. minors
The majority of these comprised two main groups, with a small remainder
forming a mixed group.
(a) Predominantly homosexual men who had retreated from adult
homosexual competition and turned to boys. There appear to be a number of
factors involved in this, not the least of which are altruistic, predominantly
unconscious, factors. Many of the offenders in this group have had very
unpleasant relationships with their own fathers, and they seem to take on young
boys not only as sexual objects but also as son-surrogates.
This is reminiscent of the attitude that prevailed in ancient Greece.I The
term paederasty, now confined to sodomy committed against a boy, originally
came from pais, a young man and eran, to love. Paederasty in ancient Greece was
not indiscriminate, but was in fact regulated by law. Minors were protected, and
sodomy with sexually immature youths was severely punished (Licht, 1932).
Solon (c.635-560 B.C.), himself a homosexual, issued important laws for the
regulation of paederasty. The Cretans were, according to Timaeus, the first
Greeks who were fond of boys, and according to Aristotle, the love of boys in
Crete was regulated by the State in order to prevent over-population.
(b) Ordinary homosexuals who, in certain situations of unusual stress or
deprivation, turn to partners younger than they would usually choose.
(c) Of the remainder, about 10% comprise the drunken variety, and a
further small percentage the mental defectives, senile deteriorates, amoral
delinquents, etc.
FUTURE DEVELOPMENTS
Although little has yet been done in the field of preventive detection of
potential pedophiles, an interesting glimpse of future developments in this ﬁeld
can be found in two papers.
The first is by Freund (1965). He used a modification of the penis
plethysmograph test of sexual interest on twenty suspected pedophiles and
twenty control subjects. His results, though not conclusive, were sufficiently
promising for him to conclude his paper with the hope that “in the future such a
tool will permit a precise and valid analysis of sexual reaction patterns.”
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The second paper is by Vanasek et al. (1968). They compared a sample of
143 persons on probation and parole who had a history of child molesting with a
sample of 215 pedophiles selected from a large state hospital. They were
compared on the basis of a semantic differential type rating scale which, it was
hoped, would provide support for the clinical appraisal of the patient and
possibly suggest any potential for treatment. On factor analysis, different
numbers of factors did emerge with each group, but the patterns
of
factor-loading varied. In their conclusion the authors interpreted the resul
ts as
follows
“The factors derived from the ratings of pedophiles in the commu
nity
reflected their need to present good stereotypes and acceptable fac
ades.
The factors derived from the analysis of patients in an institution
seemed
to be related to reactions to individual and group therapy treatme
nt.”
DISCUSSION
Some of the main points that arise out of the above are as follows:
(1) When discussing sexual offences against children, the problem of
definition is particularly difficult. Few writers agree about the terminology to be
used. The chronological age of the child is a poor criterion. it cannot be a precise
measure of what constitutes an offence and what does not. but, nonetheless, it is
the criterion upon which most laws are based in this field. It fails to take into
account the extreme variability in physical and emotional maturity within each
age group. it also fails to take into account cultural factors and, as Masters
indicates, unless these are given due consideration, any study becomes
meaningless. The question of where one draws the age line is. to a large extent,
an arbitrary one. Most authorities would agree that it should be an offence to
have intercourse with a 3 or 4 year old g‘” it is doubtful whether they would all
be in agreement about a 12 or 13 year old girl, especially a well-developed one:
especially, also, in those cultures where child brides are accepted as being part of
the cultural norm.
(2) The general public’s attitude, if such a concept can be said to exist, is
marked by mistaken preconceptions and unconscious phantasies. The emphasis
has always been upon the person performing the act, withlittle attention being
paid to the child upon whom the act is performed. Krafft—Ebing’s comment,
quoted earlier, probably sums up the public’s attitude fairly well. Yet there are
repeated studies, from several different countries, which indicate that in up to
two-thirds of cases, the child willingly participates, even to the extent of
soliciting the sexual advances. Karpman’s comment is very relevant here, when
he states that often the child “victim” is a “victim in the legal sense only.”
Aggression, or the use of violence or force, is frequently linked
automatically with sexual acts upon children and yet Gebhard et al. could find
no cases in their study in which violence was clearly the predominant goal. When
violence did occur it was mostly incidental and connected with alcoholism,
mental pathology or very low socio-economic status.  
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(3) If one could bring together all the information concerning adults who
commit sexual acts upon children from the above studies, they would appear to
fall into several main groupings.
The first two groups are cultural deviations only and should probably be
excluded from a study of offences against children.
The first group comprises the vast majority of sexual acts committed upon
adolescents and pre-adolescents by other adolescents and adults, especially those
cases where the person upon whom the act is committed, is physically mature.
The second group to be excluded is_the sub-cultural group where such
behaviour is normal within the particular subculture but abnormal outside it. If a
clash occurs here, it will occur at the sub-cultural interface, not wit
hin the
sub-cultural system itself.
Having excluded these two groups, there are, broadly speaking, three main
groups left. None of these are considered to be mutually exclusive.
The first group consists of those people with a recognisable psychiatric
illness or episode — the mental defectives, people under the influence of alcohol
or drugs, psychotic patients, the senile patients suffering from varying degrees of
dementia, and the situational stress reactions.
The second group consists of those people who have progressed to adult
heterosexuality, and, even though it is an unsatisfactory adjustment, they cope,
using various conscious and unconscious controls, until faced with marital or
social maladjustment or some form of sociosexual deprivation. Then they
regress, and one aspect of their regressive behaviour finds its outlet in children.
They form transitory, non-affectionate relationships with children and
correspond to Gebhard’s “pedophile” group and include Mohr and Turner’s
“middle-aged pedophiles.”
The third and final group is a small group of offenders who have never
really progressed to satisfactory adult heterosexuality but have remained fixated
at an earlier stage. These correspond to Gebhard’s “sociosexua
lly
underdeveloped” group.
(4) In conclusion, what stands out clearly from comparison of the various
studies in this field, is that any attempted classification must invariably be
inadequate and there is the danger that if categories exist patients will be
squeezed into them, if only for statistical purposes.
A sexual act committed with a child must be looked at as a symptom
rather than a disease entity. It is important to understand the many processes
that contributed to the final act rather than to be overwhelmed by consideration
of the act itself. If offenders, and the term offenders is used hesitantly, are to be
treated in any meaningful way we must understand as much about the individual
offender’s psychopathology as we possibly can. The emphasis must be on what
led up to the act, not on the act itself.
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SOCIAL AND PSYCHOLOGICAL FACTORS IN SEXUAL BEHAVIOUR
Julian Katz *
Sexual activity, normal and deviant, is a never ending subject of interest
and enquiry. In this fact lies a fundamental difficulty touching as it does on
basic human relationships. What might be a genuine desire for scientific
information can, by some, be regarded as morbid curiosity, or even perversity.
This is especially so in regard to sexual deviance, which is not infrequently
regarded with abhorrence and felt to be deserving of the severest punishment.
Although the sexual impulse is a basic and integral part of human nature
deeply affecting both character and conduct, we are only just now beginning the
objective study of sexuality. Pioneers in this field, as for example Havelock Ellis,
have had to endure persecution for their effrontery in trying to tear aside the
veil of secrecy surrounding the subject of sex; Freud, when he first revealed the
importance of sex in the development of neurosis to a society of learned
doctors, was told that this was a matter for the police and not medicine. But
even in this age of Kinsey and Johnson and Masters, with their objective
investigation and observation of sexual activity, there is a marked ambivalence
towards the subject. Almost daily on all types of mass media we hear and read of
the condemnation of the modern sexual mores, which appears together with
sexually stimulating news items and pictures. The confused and conﬂicting
activities of our various censoring bodies is too well known to need emphasis.
This dicotomous attitude to sexuality seems an inevitable part of our human
make-up. In contrast to the relative lack of basic information on sexual
behaviour, there is no shortage of authorities prepared to tell us what it ought to
be. Any deviation from the so-called standard is regarded as abnormal and even
criminal.
Needless to say standards of normality in sexual behaviour vary
enormously from place to place, and at various times, and even from individual
to individual. It follows that sexual deviation, which implies the existence of a
standard of normality, must also be relative to time, place and circumstance.
There is an ancient and deeply entrenched belief in the fundamental
scparateness of male and female, both physically and psychologically, which
persists despite all modern evidence to the contrary. Indeed so entrenched is this
in everyday belief that even in rigorous scientific thinking it is difﬁcult to
transcend. Plato had, of course, postulated the original hermaphroditic condition
of man, but it was left for Freud to direct scientific attention to the bisexual
nature of the human psyche. Modem embryological and endocrinological studies
have undermined the idea of a complete physical dichotomy of male and female.
Hampson has gone so far as to suggest that we may have to entertain the idea of
complete psychosexual neutrality of the human infant.
A further ingrained belief which, despite all evidence to the contrary,
persists is the idea that sexuality only comes into bloom after puberty, under the
influence of the maturing endocrine system. Although the biological maturation
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that goes on at puberty has a signiﬁcant effect on the physical and psychological
development of the young person, and in particular on sexual behaviour, it is
only one step in the growth of human sexuality, which commences at birth.
In so complex an organism as the human animal innumerable factors have
been found to contribute to the organisation and expression of sexual behaviour
in man.
From a biological point of view the sexual ground plan of the organism is
influenced by several biological factors.
There is, firstly the chromosomal sex of the individual. The fertilised ovum
which carried an XX chromosome is a potential male, the fertilised ovum
carrying an XY chromosome is a potential female. The specific sex chromosome
can be detected in many cells of the organism throughout life, but, as we shall
see, the sex role of an individual does not always accord with the chromosomal
sex. Although an embryo may start life with an XX sex chromosome, and be
therefore a potential male, the ultimate development may be altered by the
effects of hormones of the pregnant mother or _indeed in the foetus itself. In
these cases there may be some incongruity between the gonadal sex, the
hormonal sex and the overt sexual behaviour.
Workers at the Wilkins Clinic at Johns Hopkins have made a study of
individuals displaying various forms of hermaphroditism and sexual ambiguity.
These workers were able to collect a large series of cases of doubtful sexual
status and in each case studied the individual’s chromosomal sex, gonadal sex,
hormonal sex, and the condition of the internal and external secondary sex
organs, as well as the assigned sex and type of upbringing. They have been able
to show that in these cases there is no direct and invariable connection between
the chromosomal sex, gonadal sex, hormonal sex and the assigned sex. From this
study the striking fact emerged that the psychological sex and sexual orientation
in the great majority of instances coincided with the assigned sex and type of
rearing, irrespective of the physical characteristics displayed by the individual.
These findings would seem to point to the fact that in the human infant an
orientation towards masculinity or feminity does not depend primarily upon the
chromosomal pattern or hormonal or other physical factors, but rather upon the
psychological experience of being reared as, and being regarded a8, a boy or a
girl. It seems clear, therefore. that a child’s psychosexual orientation begins not
so much with the child as with the child’s parents. The ultimate sex role of the
child, and the way in which this role will be performed, will be influenced by the
assigned sex and the parental attitudes and expectations which come into
operation virtually from the moment of birth of the child. These, in turn, will be
affected by the cultural mores which will influence what the child is taught to
regard as boy-like or girl-like behaviour. Although the parents’ overt attitudes
may be seen to be an important factor in directing the psychosexual orientation
of the child, his or her unconscious attitudes and needs may be less obvious but
equally potent in their effects.
That the long period of dependency of the human young has a profound
effect on human behaviour is unquestionable, and its effects are pervasive on all
areas of human behaviour. The direct importance during this period of maternal  
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behaviour is paramount. This point has been beautifully demonstrated by
Harlow’s studies of the behavioural development in primates — in this case the
Rhesus monkey. Harlow investigated the so-called “affectional system” with
particular emphasis on the nature of the infant’s relationship to its mother. By
an ingenious experimental set up he was able to compare monkeys brought up
by their own mother with those that had contact with a wire or cloth mother
surrogate and those who had some opportunities to plav with other infants.
When the experimental monkeys — those who had no contact with other
animals — were mature they were found to exhibit a wide range of disturbed
behaviour, but what is relevant for our purpose was their sexual behaviour. None
of the males were able to mate. Although all normal signs of sexual development
were present, these monkeys were described as heterosexually hopeless. The
situation was similar for the females. Although they showed normal menstrual
cycles and appeared to ovulate normally — indicating probable normal hormonal
functions — they reacted aggressively to overtures of the male, a type of
behaviour quite foreign to the normal Rhesus monkey. Those that had grown up
with their mothers, or who, while having a cloth mother surrogate, had been
permitted opportunity for play with other infants, developed normal male and
female behaviour when adult. With some of the females brought up in isolation,
impregnation was ultimately achieved. With their own infants these
i‘un-mothered mothers” showed strikingly abnormal behaviour. They were
completely indifferent or violently abusive towards their offspring. One of the
things, writes Harlow, that would unnerve the experimenters was to watch the
desperate efforts of these babies to make contact with their abnormal mothers.
“She would beat them, strike them down; they would come back and make
contact; the mother would push their faces into the floor. They would wriggle
free and again attempt to make contact. The power, insistence and
demandingness of the infant to make contact and the punishment the infant
would accept would make strong men reach the point that they could hardly
bear to observe this unmaternal behaviour." At one fell swoop these
observations would seem to demolish both maternal instinct and sexual instinct
as inborn, genetically determined, invariably maturing functions. Both these
fundamental behavioural patterns, to come naturally, require appropriate
experiences at the appropriate time in infancy. It is now accepted that a great
many behavioural characteristics, although having an “innate” or “instinctual”
basis, require the appropriate stimulus and reinforcement for their full ﬂowering.
It is worth noting that the rejected babies showed a strong persistent need
for the mothering object no matter how. violent the rejection. And those that
achieved normal sexual and parental functions spent at least part of their infancy
in company of their kind, and even when very young displayed some forms of
sexual behaviour. Although these early expressions of sexual behaviour were
fragmentary and short lived, they appeared to be of the highest importance in
the eventual development of a capacity for adult sexuality.
Some care is required in extrapolating information obtained from
observation and experiment on animals to humans, but valuable clues to
understanding can be obtained in this way. In laboratory animals sexual
behaviour has been shown to be related to hormonal function'un'der the
inﬂuence of the hypothalmus, while the central nervous system generally is  
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clearly involved in mediating behavioural change under the inﬂuence of
hormones. There is, however, a high degree of species specificity in respect of
hormonal control of mating behaviour, and generalisations, even in respect of
animal species, are difﬁcult to make. As one ascends the evolutionary scale one
finds that strict dependency of sexual activity upon biological mechanisms
becomes less and less precise, until,.in man, coital activity and all that goes with
it can occur without any reference to its immediate biological purpose of
reproduction.
Sexual behaviour in humans can no longer be equated with reproduction
and cannot be regarded as coming into action only at adolescence, when
biological preparation for mating occurs. This is not to say that pubertal changes
are not important. On the contrary — but they exercise their important
functions on an individual whose sexual life already has gone through a complex
development and elaboration since birth, a development not onlv inﬂuenced by
the organism’s needs, but also by its early experiences and the environment in
which the development occurs.
We owe the concept of infantile sexuality to Freud,who, in his early work,
“Three Essays on the Theory of Sexuality”, gave a comprehensive and unified
theory of the development of normal and abnormal sexuality in man. Opinions
may vary as to the validity of Freud’s views, but, regarded as a working
hypothesis they undoubtedly throw a great deal of light on human sexual
development and many baffling manifestations of sexual deviation, as well as
giving some valuable leads in the treatment and prevention of the latter.
Freud’s central discovery is that there is an intimate connection between
infantile sexuality, psychopathology of the neuroses, sexual perversions and the
development of adult sexuality at and following puberty. The term “infantile
sexuality” refers to those pleasure—giving activities and fantasies by which the
infant and young child satisfied its innate needs and which are a regular
phenomenon in the first four or five years of life.
The psychosexual development of the individual is a highly complex and
intricate matter in its detail and any attempts at undue simplification may result
in falsification.
In the adult the ultimate physical expression of sexuality is through the
genitalia — but not exclusively so, and even in the adult “sexual” and “genital”
cannot be equated. In the infant, various parts of the body may sequentially
predominate in the expression of sexual feeling at different stages of
development. At first, infantile sexuality is associated with oral activities, then
excretory activities, and finally genital ones. This is a matter of shifting emphasis
and not the replacement of one erotogenic zone by another. Even in adulthood,
i.e. when the genital zone is predominant, other parts of the body are still
important for normal sex activities. On the other hand, even in the earliest oral
phase of development, genital, excretory and other organ sensations are present
and contribute to the infant’s mental representation of himself and his world.
Psychosexual development does not occur in a vacuum but in relationship
to people in the outside world. First it occurs in terms of a two person
.
a
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relationship_(usually ‘mother and child) and later on in a three person r
elationship
(father, mother and child). lnanimate objects also become invested with
emotional significance. The interaction during the three person relationsh
ip
make up the oedipal situation in psychosexual development, the outcome of
which can have signiﬁcant effects on the individual’s sexual behaviour and
inclinations as well as for his personality generally. At the same time as the
individual is developing under the inﬂuence of his sexual drives, his aggressiv
e
needs are seeking outlets. Aggression is to be regarded not merely as a reactiona
l
pattern of behaviour but as an inherent need, the activities of which dynamic
ally
affect the psychic activity and hence the behaviour of the individual.
In psychopathology the sexual and aggressive drives play a fundamental
role. They influence the individual’s actions and attitudes to important people in
his environment and greatly complicate their conscious and unconsci
ous
relationships. The anxieties and conﬂicts which the satisfaction and control of
these drives impose on the growing ego, or the executive part of the psyc
he,
necessitates the use of a number of mechanisms, largely unconscious, to
maintain a certain mental equilibrium. With the growth of the moral sense, or
conscience, acquired from his relationship with his parents, the conﬂict with
primitive sexual and aggressive needs is enhanced, as is his need for control. At
the beginning of the three person relationship, or oedipal situation, there
are
many reasons why yearnings and rivalries in relation to parents lead to conﬂ
ict
in the child’s mind — conflict between impulses of love and hate; be
tween desire
and the fear of consequences of his demands.
Another important concept in psychopathology is that of fixation. If, i
n
the course of psychosexual development, a child has suffered undue privation, o
r
excessive stimulation, that stage tends to be over-valued by the individual an
d he
has difficulty in progressing to a more mature form of behaviour; or in the
face
of some crisis he tends to regress to the ﬁxation point. Excessive depriv
ation
during the oral stage may result in over-emphasis of oral activity later
— as, for
example, persistent thumb-sucking —— while excessive stimulation in the
anal
stage may result in bowel difficulties later, and so on. Fixation is an impor
tant
factor in the development of neurotic symptoms or sexual perversions.
It is possible that fixation, and over-evaluation of certain parts of the body
may occur as a result of a constitutional bias or predisposition, but
the
transactions occurring in the mother-child relationship and later in
the
mother-father-child relationship are all important in this regard.
For our purpose in the understanding of deviant sexual behaviour it must
be emphasised that in the first few years of life, in the course of his
psychosexual development, the child normally displays behaviour which, if it
occurs in the adult, would be regarded as perverse. These include the sexual
use
of non-genital parts of the body, pleasure in the display of an
d looking at
forbidden parts of the body, interest in excretory functions a
nd organs, pleasure
in inﬂicting pain, etc. There is a gradual increase in genit
al interests which
culminates in the oedipal stage of development. This is followed
by the so-called
latency period, during which there is a relative recession of
the expression of
sexual needs and a balance is established between the child’s impu
lses on the one
hand and his coping mechanisms on the other. Inner controls are
more firmly
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established. With the onset of puberty and a spurt of biological growth there is a
resurgence of instinctual impulses — aggressive and sexual — which make. their
contribution to the psychological problems of adolescence. His reaction to his
sexual and aggressive feelings will derive in part from attitudes towards these
drives learned in earlier childhood. From this time on the direct inﬂuence of the
family diminishes as the individual strives to establish his own identity. Sexuality
and the expression of sexual feelings play a big part in this development. This is
another important time when the personality and sexual orientation of the
individual is subject to inﬂuence. The current life situation with parents, values
of peer group and intellectual development play their part.
Our look into the development of the sexual impulse was hopefully
intended to throw some light on the origin of sexual perversion and its possible
handling. The psychoanalytic view is that there > is an intricate connection
between sexual perversion, psychoneurosis, infantile sexuality and the
development of adult Sexuality. In this development biological, physical and
chemical functions and social and cultural conditions play their part. Above all,
the early psychosexual development in- relation to parental handling and
activities are vitally concerned. Sexual deviations are highly individual in nature,
very varied and highly complex in structure. It may be said, however, that in
general they are infantile in nature and not infrequently associated with, if not
actually part of, a psychoneurosis or a character disorder. Objective observation
of human behaviour is very difficult in view of the fact that such a viewing is
coloured by the observer’s conscious and unconscious attitudes. This is even
more marked when the human observer is confronted with so basic and intimate
an activity as sexuality.
Our response to our less mature and less well controlled fellows and the
action we take in regard to their misdemeanours will depend in no small measure
on the extent we have maturely resolved our own conflicts in this regard. This is
99
one time we can say, with Christian, “There but for the grace of God..... .
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RECENT POLICE EXPERIENCE IN DEALING
WITH SEXUAL OFFENDERS
Detective Sergeant B. K. Doyle *
1. In recent years it was my experience to be associated with the
investigations of a number of instances of extremely vicious multiple rape by
numbers of offenders on one or more victims. Indeed, at one particular time
when at Bankstown my staff had exactly thirty-three youths and young men
under remand or committal for trial for pack rape. Despite that, I would prefer
to remain one of the small minority who has never offered himself as an expert
in rape causation, and prefer to leave that function to the multitude of
aldermen, social workers, etc. who know all ('2) about the problem. In this paper,
however, it is proposed to say something of recent experience on one aspect
only, and that is how the victim is handled.
Bundled to the Police Station in her outraged and shocked condition, she
goes through the story to the uniformed officers, outlining what she claims has
happened. Detectives take over the investigation and thoroughly test her claims.
Women Police again test and probe. Then there is the taking of the initial
statement in writing, the details, the descriptions, etc., but only provided her
story is accepted. There is the medical examination by Government medical
ofﬁcers in the presence of Women Police; the change of clothing, the removal of
pants, slips, and other torn clothing for seminal examination.
Finally, if she is believed by everybody she has contacted up to this point,
and if she is displaying sufficient injuries and other evidence of attack, she has a
great chance of being finally accepted. And achievement it is, indeed, to be
finally accepted as a suitable subject for a rape prosecution;
There is the petty sessions, which may last from one to ten days; there is
the cross-examination by from one to ten barristers; her past life, her association
with males, the late nights, the milk bars, “the strawberry malteds”,(“I-Iaven’t
you been sleeping in the park?”), and so on, even though she and the G.M.O.
both swore she had been a virgin up to this point, and then the old question of,
“Haven’t I seen you giving evidence in Court somewhere before?”.
Eventually there is the trial, and again she goes through it all. The Central
Criminal Court is thrown wide open to the world at large. There may be ten
accused and ten barristers. There is little chance of the trial being ignored and
passed unnoticed. There will be many there, and they will come from the public,
the press, and relatives and friends of the accused. Apart from the Policewoman
sitting waiting in the back of the Court for the time when she leaves the
witness-box, she will be all alone. She may be thirteen years of age. That does
not matter much. She can still stand up in the witness-box for a day or two. Isn’t
that what they give them legs for? She can be “taken on” by ten barristers in
turn, and certainly will be. No one will ask her whether she would like to sit
down, or whether she would like a drink of water. (After all, this is a rape trial.
What does she expect?)
* Dip. Crim., Detective Sergeant First Class, Criminal Investigation Branch,
Sydney.
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Of some things she can rest assured. Unless she has the voice-box of a
stadium announcer, she will be reprimanded many times because everyone in the
Court cannot hear her. The youthful journalists will write what she says, or
pretend to write it, or merely twiddle their pencils and gape at her. The public
will lean forward to catch every one of the sexy details, nudging each other as it
is dragged from her. The relatives and friends of the accused will shake their
heads in amazement that she could tell such a “fabricated” story, and the ten
odd “long hairs” (especially shorn for the trial) will leer at her every word and
every tear. And she can rest assured she will be made to go over and over again
the ﬁlthy details of what has happened to her, and she will be made to tell it
again and again to this all-male jury, and in the presence of and face to face with
those she is accusing.
But most important of all, despite some attempt made by the legislature to
withold her identity, she can rest assured the world at large will eventually know
the fullest particulars of the identity and private address of this girl who was
raped by ten or more.
The law allows the testing of her credit, and there can be no quibble about
that. She can be asked about each and every previous act of intercourse with
anybody at any time of her life. For example, if she is then twenty—ﬁve years old
she will be asked about some isolated sex act with a man she was engaged to
marry ﬁve years before. Presumably this is relevent to the question of whether
she might have consented to the rape on this night whilst walking home from
the railway station. Never, of course, could anybody ask the accused whether he
has previously been convicted of rape as relevant to the question of whether he
might rape again.
Nor will she give her evidence in an unsworn statement from the clock.
I feel that rape may be one of our most unreported serious crimes, andl
say “unreported” for the same reasons as blackmail itself goes unreported. It is
not difficult to see in rape many of the elements of subtle blackmail. A girl can
report it, and put up with the consequences, or she can decide not to report it
and make it one of her best-kept secrets, in which case she will stand the strong
chance of rape again by the same or other packs. The offenders know this, and
so does she. The choice is hers.
My view is that our whole administrative and court processes for the
handling of rape attacks do much to further the blackmail. I think that much of
the time we and the Courts insist on the essential qualification ofa rape victim
being something approximating a thirteen years old virgin before there can be
much result, whereas I adhere to the old fashioned idea that rape can still be
rape within the correct meaning of Section 63, whether it be commited on a
forty years old divorcee, or on a twenty years old vagrant, or on a sixty years old
prostitute.
There is a lopsided notion of justice to bend over backwards to assist the
accused in sex crimes, making it little wonder a majority of girls and women are
adopting the course of concealing rape, and keeping it as their most valued
secret.  
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2. In some trials of offenders for alleged sexual crimes, a procedure has
developed in which the Public Solicitor briefs outside counsel to appear for one
or more of the accused. In this manner indigent accused persons have the benefit
of experienced counsel to represent them at- the expense of the State. This
comparatively recent reform has everything to commend it, and no one would
disagree with the general principle of poor prisoners being adequately defended.
However, whether the briefing of outside and available counsel on a daily
fee basis is the ultimate ideal is quite another consideration. One could be
excused for frequently suspecting that some counsel briefed in this way hope
that the trials will continue forever, regardless of the inconvenience caused to
victims, witnesses, juries, and indeed, to counsel briefed privately in the same
hearings.
3. Indeterminate sentences are usually opposed on the single premise that
the accused is entitled to know precisely what sentence has been imposed on
*him, and that a sentence of from one to five years leaves him completely “up in
the air” as to his possible period of detention. It is said this . indeterminacy
militates against his reform and rehabilitation.
In his “Paradoxes in Prison Sentences”, (Oxford University press, 1965),
Professor A.R.N. Cross stresses the need for indeterminacy on several grounds.
He says there are a number of matters which ought to affect the duration of a
prison sentence, and of them it is impossible to have any knowledge, or
impossible to have anything like full knowledge, at the time of conviction. Later
he asks, “Is contrition something which can be assessed by anybody in the
relatively short period which elapses between arrest and conviction?”. He says
“Some element of indeterminacy is necessary in fixed-term sentences, with the
judge having to fix the maximum as he does now, but in the case of sentences of
any length, let the executive have the power of release on license which they
now possess in the case of life sentences”.
And another reason for indeterminacy, not suggested by Professor Cross,
but one with which I do not think he would entirely disagree, should be a
consideration of what the future holds for the victim of the attack, particularly
if it is a sexual one. Before a Court imposes sentence of punishment on a sexual
assailant it should have a full picture not only of the attack itself, but also the
final emotional imbalance caused to the victim. lfa Court imposes penalty a few
months after this rape or this indecent assault, can it possibly know the
emotional prognosis of the child or woman? Can it be that the girl may
deteriorate rapidly scholastically, socially, physically, and emotionally? Could it
be that his penalty will have expired before she actually enters a psychiatric
institution to commence hers?
If it deals with him finally before the result of her problem is ultimately
made known, then it is acting too hastily. It is assessing the value of something
which has not yet occurred. lt is saying, “We shall deal with you now in the light
of what you have already done to the girl, and we shall disregard her from this
day forward. We are allowed to concern ourselves only with the immediate and
obvious effects showing on her, not with any which may well be incubating”.
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Often I have been inclined to the view that the Courts frequently overlo
ok
the psychological effects on the victims of all crimes, not only in
sex attacks, but
also in crimes like burglary, lar‘ceny, and the other acquisitive
offences. Does the
Court think there is no frightening effect when a house is burgle
d in the absence
of its occupants? Or when a middle-aged woman sleeping sound
ly in her bed is
robbedrby a “cat” burglar?
To continue the present procedure of sentencing a man to
ﬁve years
imprisonment with a recommended non-parole period of one year,
is to impose a
punishment which has many of the hallmarks of an indetermin
ate sentence, so
the imposition of the type of penalty contemplated would not
represent such a
radical departure as at ﬁrst appears. Perhaps the time may co
me soon in our
system of justice where in all cases we shall have a court-ordered ma
ximum and a
court-ordered minimum. In other words, full indetermina
cy.
4. The imposition of penalties for comparable crimes and~
a consideration
of the permitted maxima are subjects which continue to int
rigue, and, I expect,
will always do so.
The maximum penalty provided by the legislature mus
t inﬂuence the
judicial assessment of the intrinsic character of the off
ence, so that an offence
for which the maximum penalty is life imprisonment must
be judicially regarded
more seriously than one carrying, say, a maximum of se
ven years.
To maliciously damage the railing around a statue in a pa
rk may earn five
years penal servitude, yet to cause death by culpable dri
ving merits ﬁve years“
imprisonment. For indecently assaulting a female of any age
there is a maximum
penalty of three. years imprisonment, whereas to commit an
indecent assault on
a male of any age the permitted maximum is ﬁve years penal
servitude, and it is
a felony.
Carrying that one ridiculous stage further, we can assume fro
m Section
78A that it is a considerably lesser offence for a middle-age
d man to commit
incest upon his 13 years old daughter than it would be f
or his son to have
intercourse with a 15 years old girl-friend because the maxi
ma provided by
Sections 78A and 71 are seven years and ten years respectivel
y. Furthermore,
ample powers are given by Section 352 to make an outright arrest
for the carnal
knowledge, but there is no power to arrest for incest without the
authority of
the Attorney-General (Section 78F).
Understandable is the bewilderment of the courts in endeavouri
ng to
calculate a 1969 assessment of the punitive evaluation of a crime
, based on a
1900 concept of what the legislature considered it to be worth the
n.
But not so understandable are penalties for buggery, which have r
anged
from 14 years (the maximum) for the crime when it was committed
on ten years
old boys, down to seven years when it was committed on an eight
months old
baby girl (with shocking injuries) by an adult baby-sitter,
and not so
understandable are penalties which vary from life imprisonment do
wn to bonds
for the crime of rape; an offence which, until comparatively recent y
ears, carried
the extreme penalty of death. I should always like to think that cou
rts continue
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to have the unfettered function of imposing penalties according to
circumstances, but it is difﬁcult to see how one man may serve a lifetime of
imprisonment for an offence, and yet another be bound over for a conviction
under the same section.
From the cases quoted, would a layman be entitled to think that the
buggery on the boys was the worst case entitling the maximum, and that the
offence on the baby girl was only half as bad as it could have been?
5. Sections 71 and 72 of the Crimes Act, No. 40 of 1900, as amended,
dealing with carnal knowledge of girls between ten and sixteen years of age, and
attempts, seem to be getting more use nowadays than ever before, and quite
obviously will continue-to in the future. The necessity for the retention of the
provisions of the two sections needs no elaboration. When the Crimes Act laid
down a penalty of ten years for this offence in 1900 there is no doubt the
legislature had in mind that most offenders who committed the sex act with
young girls in and prior to that year were adult offenders who preyed on young
‘girls needing protection from them.
Nowadays many parents permit their thirteen to fifteen years old
daughters to keep “steady” company with fifteen to twenty years old males, and
contemporary outlook to sexual matters frequently brings the almost inevitable
consequence to these adolescent associations. It is time to ask whether Sections
71 and 72 were ever intended to be used in 1969 in situations which society
could not contemplate and could not foresee in the year 1900. Modern thinking
could never accept a 17 years old boy as being guilty of a ten years felony for
having intercourse with his ﬁfteen years old girl-friend, yet the maximum
remains unaltered on the statute books.
Recent trends in the handling of offenders under these sections suggest it
is time consideration was given to having Sections 71 and 72 included under the
provisions of Sections 476 and 477 to permit of them in appropriate
circumstances being dealt with expeditiously as summary matters.
6. One way in which our system of justice leaves a good deal to be desired,
in my view, is in its handling of sexual offenders with obvious emotional
problems. In a paper delivered to a Conference of Stipendiary Magistrates on lst
June, 1966, Dr 0. V. Briscoe, M.B., M.R.C.P., D.P.M., Senior Lecturer in
Forensic Psychiatry, Faculty of Law, University of Sydney, and who is also
Consultant Psychiatrist to the Department of the Attorney-General and of
Justice, as well as to the N.S.W. Prisons Department, set out in the clearest
terms the various circumstances which would indicate to him a person may be in
need of psychiatric exploration. One would expect that in this State at least, his
views would be closely followed.
Courts are reticent to recognize and accept the inroads being made into
our administrative and court procedures by modern forensic psychiatry, and the
wisdom of it. With respect, it is my view that they must face up to what seems
to be inevitably on the way — the psychiatric examination of very many
offenders hitherto undreamed of as being possibly psychiatrically unsound, and
still being dealt with as if they were normally well-adjusted people.
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In recent times I can think of —
a fifteen years old boy who picked up a four years old girl from a
suburban footpath, put her on his bicycle, rode her half a mile away took
her into bushland, and made a serious digital anal assault on her;
A thirty-four years old bank accountant who exposed himself to numerous
adult women many times during the one fortnight, and always at about
8.20 am. on his way to the bank. This ashen-faced deviant committed his
offences, not by standing in front of the women, but by running to them.
On account of their ages they were dealt with in different courts, and
promptly disposed of without any psychiatric referral.
There is a reluctance by magistrates to remand in custody for psychiatric
examination. This is very understandable for a number of reasons, one of which
is that it is necessary to remand in custody for a week or more, and during this
time a visiting psychiatrist at the gaol will have a ten-minute talk with the
prisoner, and then try and form some opinion about him solely on the
unchecked information from the prisoner himself, and given at this one
consultation. He has no opportunity to consult relatives, friends, or fellow
employees, or to consider previous medical history, hospitalizations,etc., and
consequently the certiﬁcate sent to the court can never be regarded as either
reliable or particularly helpful. Even in the children’s courts there is often a ﬂat
refusal by some magistrates to remand children and young persons in custody
for psychiatric examination. I would think that at this level there is a greater
necessity than in later life.
Professor Thomas S. Szasz had a good deal to say in “Mind Tapping”,
(1962), American Journal of Psychiatry, 119.327. He described court-ordered
psychiatric examinations in the USA. as “mind tapping”, and claimed they
were nothing more than “a psychiatric subversion of constitutional rights”. He
went further and suggested that the question of an accused person’s psychiatric
health is purely one to be raised by himself, or not raised at all.
On the other hand, Professor T. C. N. Gibbons, (1968), “Medical Science
and the Law”, Vol. 8, pp. 8-10, in an article entitled “The Task of Forensic
Psychiatry”, advocates the remanding in custody or on bail for the purpose of
having more and more offenders psychiatrically examined, and suggests that
some of these examinations ought to be carried out on bail in Government
hospitals.
1 think a very obvious need in this State is the establishment of
Government controlled clinics set aside especially for the psychiatric
examination of persons appearing before courts on certain specific criminal
charges, particularly some of a sexual nature, so that these people can be
suffered to go on bail conditional upon their reporting to clinics at directed
times on specified days with the object of undergoing the fullest psychiatric
probe, because to this day they are still slipping through our fingers.
A
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The Courts are surely entitled to have the fullest and most accurate advice
on the scores of diagnosis and prognosis, and anything less is insufficient. To this
day society has not found out the individual emotional and psychogenic
motivations of the boy and the bank accountant to whom I referred earlier, and
the thousands like them.
Irrespective of what course of action the court eventually takes with a
particular offender, if would be satisfying to know that at least the court knew
what it was dealing with.
 The treatment of Sexual Offenders I21 ‘
THE TREATMENT OF SEXUAL OFFENDERS
G. J. Hawkins*
0. V. Briscoe+
The treatment of sexual offenders, says the Report of the Cambridge
Department of Criminal Science on Sexual Offences, “is a highly controversial
subject and one on which much has been said and written someof it without any
foundation other than guesswork and an obstinate belief that sexual offenders as
they appear before the courts are ‘different’, are ‘recidivists’, and can only be
helped by extensive psychiatric treatment”. (Radzinowicz 1957a.)
The Cambridge inquiry, however, disclosed that the great majority of
sexual offenders were brough before the courts for the first time. Sex offenders
are among the least recidivous of all types of criminals. Less than two per cent of
convicted sexual offenders could be, described as persistent and exclusive sexual
offenders. Eighty per cent of the sexual recidivists had at least as many previous
convictions for non-sexual offences as for sexual offences.
Yet although the report contains much valuable factual information about
sexual offences the subject of treatment is dealt with in an extremely exiguous
fashion. Near the end of a 533-page book there appears a section of less than
four pages dealing with the treatment of sexual offenders. There we are told that
“after investigating more than 3,000 cases the Department is no nearer to a
constructive recommendation for the general treatment of sexual offenders than
it was when it began its inquiries”. (Radzinowicz 1957a.)
That the Department was unable to come forward with any general recipe
is not surprising. For it is difficult to attach any clear meaning to such
expressions as “the general treatment of sexual offenders” . . . In the first place,
as Professor Gerhard Mueller'has pointed out, “there is by no means agreement
among the experts on what is encOmpassed by the term sexual offences”,
(Mueller 1961a.) And the problem of definition is certainly a complex one.
Thus prostitutes and pornographers are sometimes classified as sexual
offenders although they are primarily concerned with financial gain rather than
sexual gratification. On the other hand there are offenders such as fetishist
thieves. and some firesetters, who derive sexual gratification from what are not
commonly regarded as sexual offences. The Cambridge report refers, in this
connection, to “the well-known fact that many offences, which cannot be
classified as sexual under the existing system, involve offenders as much in need
of special treatment for sexual abnormality as those convicted of the
conventionalsexual crimes.” “Thisis so”, the report continues, “in many cases of
larceny, breaking and entering, being found on enclosed premises, arson,
malicious damage and assault”. (Radzinowicz 1957b.)
* B.A. (Wales), Senior Lecturer in Criminology, Sydney University Law School.
+ M.B., B.S., D.P.M. (London), M.R.C.P., M.A.N.Z.C.P., Consultant Physician,
Bethlem Royal and Maudsley Hospitals, London. (Formerly Senior Lecturer
in Forensic Psychiatry at Sydney University Law School and Consultant
Psychiatrist to the N.S.W. Attorney-General’s Department and the Department
of Prisons.)
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There is also the difficulty referred to in the Cambridge report as follows:
“Sometimes the court has before it an offender with a long record of
larceny and housebreaking who is appearing on his first sexual
charge; sometimes the offender is charged ‘ with . larceny or
housebreaking and his previous record reveals a sexual offence. 0n
the one hand he is being dealt with primarily for a sexual offence, on
the other for a nonosexual offence, but fundamentally he may be the
same type of offender”. (Radzinowicz 1957c.) ,
Yet even assuming that agreement on definition were to be reached by
means of the exclusion of all doubtful cases, we would be left with a wide
variety of behaviour under the heading of sexual delinquency; from gang rape to
solitary exposure, from sadistic assault to timid solicitation, from buggery to
bestiality. And the notion that some “general treatment” could be devised which
would be equally effective in dealing with such a heterogeneity does not merit
serious consideration, for it obviously belongs to a pre-scientific, magical level
of discourse.
Indeed there are those who doubt whether it is meaningful to use the term
treatment in this context. As Hans Mattick of the Centre for Studies in Criminal
Justice in Chicago puts it:
“The notion that sexuality is subject to ‘treatment’ strikes me as a conceit
about which I have the strongest reservations. We may be able to channel
aggressions and modify them or we can lock up people who hurt or offend
other people, but the better part of wisdom is to broaden public
understanding of what may be included in sexual needs and gratiﬁcations.
It is my view that we should tolerate anything that is a matter of consent
between persons capable of consent and that we should concentrate the
criminal law on the use or threat of force, great disparity of age between
participants where minors are concerned, and fraud to gain sexual ends.
There are only so many concavities and convexities to the human body
and the manner of their coupling is limited. To make legal distinctions
among them strikes me as ludicrous”. (Mattick 1968.)
This approach to the legal regulation of sexual conduct, which would if
adopted reduce the problem to more realistic limits, reflects a world-wide trend.
Thus the Fourth International Congress of Criminology at The Hague,
Netherlands, in 1960, passed four resolutions, drafted by Professor Paul Tappan,
which provide as follows:
“1. That sentencing and correctional practices should make appropriate
distinctions between sexual crimes that are a menace and those that
are merely a nuisance to society.
2. That sexual behaviour which does not involve injury to a victim (in
the legal sense of the word), and is therefore a matter of personal
morality should be decriminalised.  
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3. That the classification of sexual deviations referred to above might
be used as a basis for the development of moreadequate criteria in
classifying sexual offences.
4. That as understanding of sexual behaviour increases, more attention
shall be paid to inﬂuencing social attitudes by public education
thereby bringing about changes in legislation”. (Mueller 1961b.)
This is very similar to the position adopted by the authors of the Kinsey
Institute for Sex Research report on Sex Offenders. In their conclusion they say:
“Ultimately our society may solve many of its sexual problems by
following the suggestion made by various groups such as the American
Law Institute and the Group for the Advancement of Psychiatry: that sex
law be confined to:
(1) cases where force or threat was employed,
(2) cases involving sexual activity between an adult and a child, or
(3) cases of sexual activity or solicitation so open as to constitute a
public nuisance”. (Gebhard et al. 1965a.)
It would be unrealistic to anticipate any precipitate or comprehensive
change in the law relating to sexual crime along these lines in the near future.
Moreover there are large numbers of people — perhaps a majority —- who still
adhere to more traditional views regarding sexual behaviour and its control by
the cfiminal law.
In this paper, however, we confine attention to sexual offences lacking
consent, involving force or fraud, committed on children or other dependant
persons, or in public. This limitation has the advantage that we are dealing with
categories of conduct which even those who favour drastic diminution in the
number of legal restraints on sexual behaviour regard as legitimate subjects for
legal prohibition and control.
It is necessary, however, to deﬁne the subject of this paper even more
narrowly. The term sexual offender is undoubtedly equivocal. As the Kinsey
Institute researchers put it: “One cannot speak of ‘the sex offender’, and only in
well-deﬁned circumstances can one speak of ‘most sex offenders’ ”. (Gebhard et
al. 1965b.) We have met this difficulty by the limitation just stated.
But very similar considerations apply to the term treatment. This is
commonly used to refer to an enormous variety of methods of handling
offenders including not only the imposition of fines, terms of imprisonment and
non-penal measures such as probation and confinement in mental hospitals, but
also particular treatment techniques such as castration (Sturup 1968), aversion
therapy (Fookes 1969), hormone therapy (Goller 1949) and psychotherapy
(Hyatt Williams 1964).
Clearly it would be impossible to deal with such a wide range of topics
within the compass of a paper of this nature. We shall therefore confine
ourselves to the psychiatric treatment of offenders. This selection is not entirely
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arbitrary for it has a number of advantages. Firstly it is a form of treatment
which is generally regarded as acceptable in our community as some others
mentioned above are not. Secondly it is a form of treatment for which at least
some trained personnel, facilities and institutional resources are presently
available. Thirdly it is a form of treatment which can be used in conjunction
with such sentences as probation and imprisonment which are commonly
employed in dealing with sex offenders.
For the purpose of this paper therefore we deal only with offences arising
out of sexual behaviour for which consent was not given or was given invalidly,
and concentrate upon the difﬁculties of effective psychiatric treatment. We offer
merely a brief statement of some of the salient problems in this field and follow
it with a schematic outline of the sort of treatment facilities required for the
psychiatric treatment of sex offenders within a correctional system.
In some cases there is no particular sexual abnormality (Sadoff 1967,
Gebhard et al. 1965c), and some of the group rape cases afford an example. Here
the offender may be merely following the mixed sexual behaviour of the
community where he lives and mistakes the true intentions of the girl on the
occasion in question. A good many of these young men and women settle down
in the next few years. If the men are in gaol too long this maturation process
may be delayed or prevented, but a short sentence allows links with the gang to
be broken.
The majority of sexual offenders fall within the diagnostic category of
personality disorder, and this is a most psychiatrically difﬁcult condition to
modify because of the character remodelling needed. Generally speaking such
treatment requires the continued co—operation of the patient, unless it takes the
form of some surgical procedure or of electroconvulsive therapy. Moreover the
sexual aberration is not some excrescene on the surface of an otherwise normal
individual, but is both an integral part of the personality and also the best sex
ual
adjustment that the person has been able to make. It cannot usually be altered
without modifying the personality as a whole, and without substituting in its
place a different sexual pattern. Sometimes this is an impossible task, short of
techniques possibly unacceptable to the general public at present. Even
successful treatment is usually longer and less complete than one would wish,
and the aberration may reappear later in life under particular stresses.
There is a serious problem with the violent or perverted sexual offender
who is serving a fixed sentence, whose behaviour indicates psychiatric
disturbance, yet who can neither be treated in the-time available nor certified as
mentally ill and placed in an institution. In some offenders violence has a sexual
colouring, but it is the violent propensity which carries the real risk to the
public. Some men of this type are untreatable at present, and probably need to
be detained (Scott 1964) for very long periods. Several examples of this type of
offender are known to those working in gaols, and it is not uncommon for them
to be imprisoned for a sexual offence, be released and later commit murder. It is
very difﬁcult to judge the improvement of the sexual offender in custody
(Sturup 1967, Cohen 1966), because he may never encounter his sexual object
or the trigger situations; and yardsticks such as prowess in art or basketwork,
and general good behaviour are irrelevant and misleading.
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While recognising the desirability of retaining in custody men who are
deemed potentially dangerous, yet the American “sexual psychopath” laws seem
to go to the other extreme of curtailing liberty too severely and providing too
little opportunity to appeal from the opinions of psychiatrists (Sadoff 1966,
Jobson 1969). Treatment for sexual offenders probably requires at least these
facilities (Lieberman 1956—7, Saraﬁan 1963, Smith 1968):
(a) Adequate assessment at regular intervals, and an individual treatment
regime.
(b) Expert individual psychotherapy or physical methods for some.
(c) Mixed-sex group treatment for others.
(d) High staff-patient ratio, with plenty of young and keen junior staff
of both sexes passing through the unit as part of their training.
(e) Regular review, with reports by a psychiatrist other than the one
conducting the treatment, for long-term offenders. ,
(0 Consideration of the use of the ‘indeﬁnite’ parole provisions
sparingly butdefinitely in the really dangerous man on a fixed
sentence.
(g) Evening out-patient psychiatric follow-up after release from gaol,
and improved after-care facilities in general. Long-term supportive
facilities must be available.
It is not suggested that such a programme would provide totally effective
protection for society. In the present state of our knowledge, and for. that
matter within the foreseeable future, there is no likelihood of this being
achieved. Nevertheless we believe that it would represent a more effective answer
to the problem of serious sexual crime than is provided by our present methods.
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THE ROLE OF SEX EDUCATION IN PREVENTION OF SEXUAL OFFENCES
William K. Thompson”
Of the many things that a child has to learn, there is none which creates
more conﬂict and confusion than the collection of facts, assumptions and
attitudes which is grouped together as “sex education”.
Man is a tribal animal and in order to live together has devised a number of
social structures. In all societies, social structures require that the biologically
determined sexual drive be restricted, in some way, at some point of
development.
Sex education, consists not only of the “facts of life”, or knowledge of the
biology of reproduction but also attitudes towards sexuality which include the
restrictions and inhibitions which are placed on this activity by society.
There is a further complication, we live in a society in which standards and
attitudes are changing from generation to generation. Certainly, in Australia each
new generation seems physically healthier, better educated and more
sophisticated than the one before it. While one may question whether change is
equivalent to progress, which implies improvement, there can be no debate
about the changes in the attitudes towards sex which have occurred, are still
taking place, and which will continue to change.
I have said that sex education comprises both biological facts and attitudes
towards these biological facts. While in practice one cannot separate the two, it
might be useful for the purpose of discussion to treat each facet in turn.
I will start with the biological facts, which is often thought to be the
whole of sex education. Now one of the advantages of this area is that unlike
attitudes there are no changes going on, babies are still being conceived and born
in the same old fashioned way, in spite of external appearances, the difference
between the sexes is the same as it always has been and so on, and one can
predict with reasonable certainty that these are not going to alter. On a
theoretical level reproductive biology being part of total knowledge should be
the responsibility of the social institutions whose function it is to impart general
knowledge —— the schools, and so should be incorporated into the school
curriculum as a logical part of some related course. Unfortunately, the child
begins to ask questions long before he starts school. Also, courses inbiology do
not come early enough to gratify the child’s curiosity so that often false ideas
are accepted before the true ones are presented. Thus, there does not seem to be
any practical alternative to the parents in the giving of, at least, the elementary
biological information. The ﬁrst questions are usually asked before the child is in
school, and the way these are handled by the parents is particularly important in
determining the child’s attitude towards further questioning. Indeed, the factual
information given at this stage is of only secondary importance compared to the
ease and comfort with which the parent answers.
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This brings me to the second part of sex education, the attitude towards
sex. It might be relevant to iterate at this stage two axioms of child
development; ﬁrst, a child’s attitudes are formed by his experiences with those
to whom he is emotionally bOund, either positively or negatively; and, second,
attitudes formed in early life are the strongest, the most-rigid, and least
susceptible to modiﬁcation. It is readily apparent that the parents are of prime
importance in regard to both these axioms.
In regard to attitudes towards sex there is no way in which a parent can
avoid contributing to the sex education of his child. The parent who never
mentions sex to his child is by this very omission communicating an attitude and
since it is communicated in an ambiguous way, it may be misinterpreted by the
child. What this parent may be saying by his silence is “I am embarrassed to talk
about this subject” but this may be seen by the child as “Sex is an
unmentionable subject because it is bad” or “Only bad people talk or think
about sex”. The child who adopts either of these attitudes is going to have
difﬁculties which no amount of factual biological information will alleviate.
And, of course, it is not uncommon for parents to mean by their silence that sex
is too “bad” to be discussed.
A parent not only creates attitudes in the child by his response to requests
for sex information but also by his attitudes to the child’s sexual play‘.
Masturbation is common in the toddler and while most parents know
intellectually that it is harmless often they have an emotional repugnance of the
act (a relic of their own conﬂicts over masturbation). This conﬂict in the parent
between intellectual formulations and emotional attitudes frequently leads to an
inconsistent approach to the whole question, while the effect on the child is
confusion, anxiety and frequently guilt. The five or six year old frequently is
stimulated by looking. Over-modesty in the parents may create anxiety, whet
the curiosity and make the adult human body a mystery enshrouded in
wickedness. On the other hand, the opposite behaviour may be over-stimulating
and arouse feelings in the child which threaten to overwhelm him or lead to
precocious sexual behaviour. It is only where the parent’s own attitude towards
nudity has matured, that they will be able to adopt the casual modesty which is
of maximum benefit to the child. Should the young child be discovered in sex
play with a companion it is common for the other party to be blamed. The
parents righteously proclaim that the other party is “bad” or “dirty” and must
be shunned in the future. This creates a conﬂict in the exonerated child; he must
either deny to himself his own role, and his pleasure and excitement in the act,
or accept that he too is “bad” and “dirty”. He is forced to choose between
acceptance of reality or loss of self—esteem.
It is commonly recommended that the child’s curiosity about sexuality be
respected and gratified. This is frequently easier 'said than done. In a household
where sexuality is a forbidden subject or where the child "lacks sufﬁcient
conﬁdence to be able to ask questions, the child will find answers in fantasy and
a particular fantasy is chosen because it meets some emotional need. If a child
believes that babies grow in a garden, he may be indicating that he equates the
growth of plants, which he observes and enjoys, with the growth of humans. If
he is unable to clarify his concept, he may suspect that the growth of babies is
“bad” in some way and will cling to his pleasant fantasy in order to avoid his
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uneasy feeling that reality is not pleasant. Too often facts are used to destroy
feelings rather than to fuse facts and feeling. Correcting a fantasy without
helping the child to cross from fantasy to reality and so maintain the emotional
meaningfulness of his fantasy can lead to disturbance.
Let me give an example from personal experience. When my daughter was
about three or four she asked the inevitable. first question “Where do babies
come from”; interestingly enough this was some eighteen months after the birth
of her younger brother about whose prenatal progress she had been constantly
informed. She was given the usual reply ‘Babies grow inside Mummy, etc’
without any complicating details and then since a pet hen had recently hatched
some eggs, this was given as an analogy. About a week later I happened to
overhear her somewhat superiorly inform a friend about the same age “Babies
come from hens”. Before rushing in to correct this fantasy, I wondered why this
particular aspect of the information she had been given was overemphasised and
her concepts had been distorted. So I asked her mother; mothers know more
about their own child than anyone else including professional “experts”
provided they feel secure enough to pay attention to their own feelings and
intuitions. In this instance her mother could give some ideas. What had intrigued
my daughter about the hen and her chickens was the selﬂess way in which the
hen mothered her offspring, the clucking and fussing over them, the protective
way she hid them under her wings when she thought they were threatened and
in particular, how she searched for food and then called the chicks when she
found some and stood back and let them have the treasure she had discovered. It
is easy to see that to a young child having a mother like a hen would be a
fantasy which would make her feel more secure, and the task was now to
correct her misconceptions without destroying the security which she obtained
from them, and so the ﬁrst step was to convince her that selﬂess mothering was
not conﬁned to fowls, that it even occurred in humans, and only when this was
accomplished could corrections be made to her misinterpretation of facts.
Even where parents have given the child some facts, he may still deny his
knowledge because the knowledge itself creates conﬂicts. He may consider
sexuality improper or wish to deny the possibility of an intimacy between the
parents from which he is excluded or he may sense parental conflict over
sexuality and is not convinced by their verbal acceptance of it; this causes
conﬂict which is avoided by repressing the knowledge; a child does not like too
many unpleasant facts.
This reaction may also occur in early adolescence where the child will
repress his knowledge of sex, because he cannot deal with the urges within
himself. Earlier given information is “forgotten” because it relates too closely to
the newly strengthened urges that he fears may become uncontrollable if their
nature is identiﬁed. The urge to masturbate‘becomes strong at this time and
fantasy becomes an important element. In fact, masturbation at this period can
be seen as a way of enriching these sexual fantasies. The sexual fantasies can be
the main source of guilt and conﬂict and the readiness of the usually skeptical
adolescent to accept “old wives tales” of the consequences of masturbation, e.g.
physical and mental debilitation is one result of this concern and guilt over the
sexual fantasies accompanying masturbation. The incestuous element of these
fantasies which is the source of anxiety and guilt is avoided by some adolescents
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by the use of “pin ups” and “girlie” magazines to provide the content of their
fantasies, while others ﬁnd promiscuity less threatening than the guilt-producing
sexual fantasy of masturbation.
Let me mention brieﬂy some popular methods of sex education. The
commonest is to give the child a “book”. Without commenting on individual
works, some of which are inaccurate, ambiguous and overly coy the main
disadvantages are that the first questions are asked before the child can read,
while, in addition, a book may not be suited to the needs of a particular child
and may not answer the particular questions which are troubling him. They have
one advantage in that books meant for a child may provide the parents with a
language with which they can be more comfortable in talking to their children
about sex.
Another popular method of sex education is special lectures given by some
organisations, the best known in Sydney being the Father and Son Movement.
These are usually given in late primary or early high school. I think that the
objections raised to books applies also to these with the addition of one which I
consider particularly pernicious. This is, that it provides the parents with a
rationalisation to justify their inhibition at providing sex education and excuses
their neglect of this whole area. “I don’t have to worry about this, I’ll send him
to the meetings when he is older.”
From what I have said it is apparent that the child’s attitude towards sex is
formed within the home, usually indirectly and frequently by means of
non-verbal communication. This is an ambiguous method and is frequently
misinterpreted by the child. The child’s attitudes are vital to his ability to learn
factual information and to integrate this information into acceptable sexual
behaviour.
A child’s attitude towards sex is not formed in isolation from his other
attitudes. His attitude towards others and towards himself will influence the
attitude he adopts towards sex. For a person to adopt attitudes which result in
satisfying and responsible sexual behaviour he must have respect for others, and
one cannot have respect of someone else unless they have respect for themselves.
Respect for one’s self comes from a whole mass of experiences in the early years
and in these experiences the role of the parents is of major importance. Respect
for oneself and for others will usually deter one person from using another for
his own personal gratification and pleasure. As in many other areas, the child has
gradually to learn that self-restraint consists in the ability to give up immediate
and relatively trivial pleasures in order to obtain a more lasting and deeper
happiness at a later time.
To sum up: sex education is the teaching of the child of both factual
knowledge and attitudes and of these, attitudes is by far the most important. It
is primarily learned in the home from the parents and parents should be aware of
this. If this is done adequately, then sex education will be a preventive of sexual
offences. However, if the emphasis is placed only on facts while attitudes are left
to chance then “sex education" will have little effect. I have little conﬁdence
that any widespread programme of sex information either by schools or any
other agency would be of much help in preventing sexual offences.  
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One positive suggestion I would make is for Sex Education for parents
which would inform them of their role, help overcome their inhibitions and
embarrassment and place the whole subject of sex education in its true
perspective.
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PROBLEMS OF COMMUNITY SUPERVISION OF SEXUAL OFFENDER
S
F. D. Hayes *
Institutional Disposition
The belief that a criminal can be reformed simply by prolonged captivity
in an environment which of its nature can intensify rather than reduce his
deviant attitudes, is a misleading thought which carries the elements of tragedy,
through either a widespread social misconception as to the possibility
of
complete change, or in the aftermath of continued maladjustment and crime.
No
doubt there are criminals whose sustained predatory behaviour suggests
to
society no answer other than permanent custody. There are some criminals
for
whom society has no answer at all beyond imprisonment and the hope that
ageing may lessen their criminal propensities. Yet the great majority of these
men return at some time to a society which believes that “something” has been
accomplished by putting the criminal offender out of the way. No dou
bt
“something” has happened, for the criminal is out of circulation; but in many
cases the wishful hope that storage has a curative effect can be soon dispelled by
a repetition of the offence, or the knowledge that the criminal’s habits
and
attitudes are unchanged, if not somewhat worse than on committal.
The bleakness of this view is not a reflection on the efforts of the
correctional services, for these services must work with the facilities and
resources given to them by the community whom they serve. Nor does this view
of the alienated, unreachable criminal refer to all offenders, including the
sex
offender if that label validly can be used. But it does reflect on the commonly
held “Alice in Wonderland” attitude, which expects a solution for crim
inal and
deviant behaviour at least in the correctional field, as an inexpensive institutional
disappearing act. In fact no solution is possible without a more extensive
investment by society in the development of diagnostic and treatment services
basic to a correctional service designed to effectively provide custodial and
non
custodial control leading to improved personal adjustment, to re-settlement and.
to the reduction of crime amongst legally identiﬁed offenders. As a focal point it
refers also to the control and treatment necessary for an amorphous criminal
aggregation brought together under the designation of “sex offender” whose
danger to society is usually assessed in the same light as a relatively small number
of violent aggressive sexual offenders.
Community Centred Control
It is against this background that the theme of community supervision as
an alternative to, and in one respect, as an extension of imprisonment, will be
developed together with an examination of its problems and the contribution it
can make to community protection. This process, expressed in probation and
through parole and related measures, is part of an established correctional
'continuum. Probation, prison and parole are not isolate, disparate servi
ces, but
are linked within the criminal justice system as forms of control and where
possible, treatment. It is this system which, beyond containment, must provide
also a form of social defence through field supervision which assists
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reintegration into community life, in a way which will provide an opportunity
for the offender to succeed in law abiding activities. Reintegration as one of the
strands of community supervision is active social intervention in matters such as
employment, training, the continuation of education, counselling, and advice to
families. Most importantly it includes that degree of personal interest and
encouragement that can become the catalyst to action on the part of the
offender to adequately meet his own problems in a law abiding way.
At yet another point, community supervision merges with institutional
control in the partial release measures which enable an offender to work beyond
institutional precincts during a prison sentence. In these forms of work release
an opportunity is provided to face the day by day difﬁculties of life in free
society, thus enabling an adequate, realistic preparation for eventual release.
In community supervision the legal control of the offender is not reduced
by the fact that he is no longer in custody. The conditions of probation, parole
or work release can be rigorous and exacting to a degree which debunks the idea
that it is clemency; although such a degree of realistic control is in turn affected
by the staff resources and facilities of the correctional services and the type of
offender being supervised. If resources are not provided at a manageable case
load level the quality of supervision will be reduced to a point which provides
only a brittle form of control. It is evident also that heavy case loading will
reduce the degree of personal inﬂuence, intrinsic to an effective helping
relationship which must be established by probation, parole or community
service officers if their efforts are to have any constructive impact in the life of
the offender.
Community supervision of the sex offender
Community supervision provided it is used with realism and not with
expectations bordering on the magical, can influence within its framework of
action, and bring to bear assistance, for many offenders in a way not possible
through custody. Yet can community supervision be used for all offenders? As
suggested at the beginning of this paper, there are some criminal categories
whose violent, anti-social qualities, make institutional containment the only
answer at this stage. There are other offenders who regard prison as an
occupational hazard and for whom any form of community supervision would
have value only as a sanction and as a notation point on geographical movement
and possible employment. Again there are some sexual offenders whose crimes
arouse the indignation of a community and the deprivationof liberty becomes a
social imperative. These offenders numerically are not a large group but they are
socially combustible material for whom community supervision in fact is
reduced to a tenuous form of surveillance. Amongst this group are some habitual
sex offenders or those who present a continued sexual menace on release.
The degree to which the sex offender constitutes a threat to society
already has been traversed during this Seminar. Therefore the only comment
made is that the great majority of sexual deviates are minor offenders. Many
indeed never' come under official notice. In respect to one socially disturbing
feature in homicide associated with sex crimes, E. H. Sutherland claims that the  
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“danger of murder by relative or other intimate associate
is very much greater
than the danger of murder by an unknown sex fiend”. At a
later stage, the Child
Victim Study initiated in 1965 by the Children’s Division of
the American
Humane Association, found that 80% of the Sex victi
m cases involved sex
offenders closely related to the victims. Such sex offend
ers had been “loved,
respected and admired by their family”. Likewise the Ne
w Jersey Commission
on the Habitual Sex Offender as reported by Paul Tappa
n, set out a series of
answers to propositions which reﬂected erroneous fears
by the general public
relative to the sex offender. Yet there is a fear and this is not
easily removed.
Furthermore there is the problem of the abnormal sexual offender for
whom no effective methods of treatment or community control have b
een
devised, despite the wishful thoughts of administrations charged with this t
ask.
Moreover it is of little use suggesting that control measures embodying
therapeutic help be taken unless there is some substance in this form of control
and treatment.
Though the rehabilitative ideal as embodied in treatment methods is an
intrinsic part of advanced correctional thought, there is still the danger as
pointed out by Morris in reference to Francis Allen’s ‘The Borderland of
Criminal Justice’ that “the rhetoric of treatment may cloak the realities
of
persecution and claims to therapy may conceal mass banishment to instituti
ons
devoid of treatment processes and profoundly insensitive to human rights”. T
he
idea of treatment can be a social sedative. lts practical implementation is another
matter. It is only in recent years that in New South Wales there has been a move
towards the involvement in prisons of more psychiatric assistance and
the
development of hospital facilities where the anti-therapeutic qualities inevitably
associated with the traditional type prison are reduced. This development
has
been a major step in correctional treatment in this State, yet there is still a long
way to go in the provision of specialised institutional and field facilities for
the
containment and rehabilitation of sexual offenders.
Nevertheless public fear of the sexual offender must be recognised in the
development of community supervision. No amount of critical comment on
the
sexual standards of a society, or on the blatant, provocative peddling of sex
by
mass media, will make any difference to the ambivalence of a communit
y which
permits the hedonistic presentation of sex and erotic pursuits on the one hand
whilst generating irrational fears towards the sexual offender on the other. It is
to be expected that violent sexual offences committed against females, though
comparatively few in the total incidence of criminal behaviour, will arouse
widespread emotional feeling. But these isolated offences can place in jeopardy,
services designed to maintain a correctional orientation towards all categories of
offenders including the large grouping of sexual offenders who constitute little
threat to the wellbeing of society. Apprehension as to the possible breakdown of
the sex offender can affect in turn the process of supervision through at times
excessive restraint and caution whilst also inhibiting possible admission to parole
and such facilities as work release. There can be as much danger, if not more,
within other criminal categories, but the designation of “sex offender” is in i
tself
sufficient to curtail measures that with greater liberality are applied elsewhere in
the correctional ﬁeld.
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It is necessary therefore to consider community supervision as being
adequate only when sufficient numbers of trained probation and parole officers
are available, reinforced by psychiatric facilities, geared specifically to provide
consultative and treatment services at an institutional level as well as extending
psychiatric services into the ﬁeld on an outpatient basis.
Problems Within the Supervisory Process
The behaviour of the sexual offender similar to other forms of behaviour is
motivated by needs for gratification which are common to the human race,
whether it be love or recognition, security or response. Non—fulﬁllment of such
needs, dependent on circumstances and the type of individual involved, may
mean the development of deviant patterns of attainment. If the sexual offender
is to live within socially acceptable limits, he must be helped to recognise the
inevitable outcome of his behaviour if it remains unchanged. But this step is of
little avail unless the probation or parole officer can help the offender achieve
other patterns of behaviour and other activities which are both gratifying to him
and acceptable within societal limits.
A crucial point of concern in supervision is the social functioning of the
sexual offender within the defined limits of a probation or parole order. Another
point is the provision of practical assistance in the maximising of elements of
personal strength that the offender may possess, as well as in the development of
potential sources of help in the individual’s environment. In this way the
offender can come to recognise that the supervising ofﬁcer not only represents
an authority which has imposed sanctions on his liberty, but is also a person
prepared to help him.
Change however cannot be thrust upon the offender. Redirection takes
time and skill. Neither is the process based on moralising or a recounting of the
offender’s sins. Nor does the probation or parole officer endeavour to act as a
psychiatrist or in any role than as a correctional social worker, dealing primarily
with the day by day experiences of those placed in his charge. Most certainly the
supervising officer works towards the protection of the community. It is this
goal that spells out those conditions which provide the framework of limits set
by society.
The designation “sexual offender”, includes a variety of offenders and
varied responses to supervision according to the circumstances of the offenders
included within this category. Thus a number of sexual offenders known to the
writer, released under supervision from prison, whose cases had involved group
rape, have not renewed the same type of group associates. The original group has
broken up by the time of release. The social circumstances of past associates
have changed. The released offender in this category generally is faced by the
task of making another start in life. His adjustment frequently is related to the
effect of prior institutionalisation and possible feelings of social alienation,
rather than a need to gravitate towards the type of group afﬁliation associated
with the original offence. The single rapist may present other problems where
aggressive sexuality is not abated but intensified by imprisonment. Though his
behaviour in terms of conformity meets institutional requirements, the offender
in Certain instances remains a social menace. In other instances the single rapist  
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may not present the same problem at all but is prepared to work willingly
towards reintegration within the free community. Yet another in this same
category appears to confront adequately problems of sexual behaviour but
immaturity and impulsiveness in other areas of life create situations which
warrant revocation of conditional liberty. Again within the wide framework of
sexual offences the senescent pedophile cOnvicted of offences against a female
child may be a person whose isolation and sense of shame creates particular
difficulties for the supervising officer in establishing the type of relationship that
can help the offender face realistically his problem. A common element exists in
the object of the sexual impulse but the sexual offender nevertheless is a varied
entity. Indeed the social ingredients that go to make him an individual may
swing from one extreme to the other. , The circumstances of, and the
precipitating elements to, the offence may reﬂect also the same diversity.
Likewise as with any offender there is no simple formula as to the way in which
community supervision is applied.
Basically therefore it is an individual approach. It is directed towards the
establishment of a relationship in which trust and confidence enables the
offender to realistically appraise the limitations placed on his behaviour,
recognise the factors that have had a bearing on his offence and understand fully
the alternatives he faces. Moreover it is the relationship with the probation or
parole ofﬁcer that brings to bear sources of specialised help available from the
community.
The quality of the relationship formed by the supervising ofﬁcer with the
offender is one of the principal bulwarks against possible recidivism. The basis
for this supervisory relationship may be established during the preparation of a
pre-sentence report by a probation ofﬁcer. In the event of committal to prison
the relationship might be formed through the help given by a parole officer
acting as an institutional social worker. The movement of this helping
relationship however contains a reciprocal process. No amount of interest on the
part of a probation or parole officer will amount to much, unless there is
co-operation on the part of the sexual offender. For example some sexual
offenders, particularly those convicted of offences against children, can be
resistant to a frank discussion of the sexual problem. It requires patient effort to
ensure that these matters are brought truthfully into open discussion in a way
which will give the offender a sense of reassurance in the supervising officer’s
wish to help. In so doing the offender can be assisted to realise the situational
stresscs which become danger areas for him. It allows the supervising officer to
be aware of points of possible breakdown and to note the trends in the
offender’s behaviour indicative of such a likelihood. It is through a sound
awareness of the problem by both the offender and his supervising officer that
action can be taken when warranted for personal confrontation or for
psychiatric intervention. If danger points are reached which cannot be resolved,
knowledge of the situation can allow further preventive action through
revocation of probation or parole.
If it is a condition of a bond or a parole order that the sexual offender
undertake psychiatric treatment, field ofﬁcers should be able to work in
conjunction with the psychiatrist. Clinical treatment for example, might
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establish guide lines for supportive assistance in the community involving not
only the offender, but also his family and others of significance to him. In some
instances however contact by psychiatrists with ﬁeld ofﬁcers is non-existent,
when indeed in the interests of the offender and the community, the ﬁeld
services could well use this form of consultation. A sexual offender may comply
with requirements to seek psychiatric consultation whilst at the same time living
in a situation which retards and may indeed nullify the therapeutic value of the
treatment received.
This situation need not be, as probation and parole ofﬁcers, for example,
constantly are in contact with community resources which could be used to
assist a sexual offender whose personal circumstances or fear of embarrassment,
shyness or social alienation creates for him difﬁculties in making social contacts
or entering into those social experiences which are part and parcel of the life of
most people. The probation or parole ofﬁcer can help bridge through
community contacts, the ever present void of loneliness and isolation
experienced by many sexual offenders. The ﬁeld ofﬁcer in contact with
community agencies, can help in the provision of suitable leisure-time activities
or in fostering or guiding plans by the offender for training or education. Aware
that an improved sense of personal adequacy often is needed the probation or
parole ofﬁcer can help to sustain steps by the sexual offender to achieve these
satisfactions in a socially acceptable way. The ﬁeld ofﬁcer in contact not only
with the offender but also with his family and at times with his employer, can
provide the environmental assistance and the “on the spot” supportive
counselling that could be linked with the psychiatric treatment of the offender.
An element of good supervision is team work within all areas committed to
control and treatment. A problem at times lies in the disjointed efforts of several
participants whose work would have greater effect through better
communication.
Some Observations on Recidivism
Sexual offenders have one of the lowest rates of recidivism but one bad
breakdown can have tragic and shattering consequences. This possibility can
never be eliminated simply because of the unpredictable qualities of human
nature. Yet as J. Edgar Hoover points out:
“the probation and parole failures of yesterday and today can be bases for
the successes of tomorrow. In dealing with human failings, there can be no
guarantee of 100% success. Each failure however presents a challenge and
should be objectively analysed in an effort to avoid recurrence” (F.B.I.
Law Enforcement Bulletin, Nov. 1958).
As community supervision seeks to serve the welfare of the public, failure in this
area is not taken lightly. When failure occurs it must be critically assessed in the
search for means to prevent it happening again. Yet it must be recognised that
probation and parole deal often with the psychologically and socially damaged
individual, whose only hope of readjustment rests in the quality of correctional
control and the treatment services available within this framework. These
services must rest on a modicum of trust. Probation and parole cannot provide a  
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24-hour a day cover, nor can they extend a form of supervision which amounts
simply to surveillance. This step would accomplish little for supervision would
degenerate to a tenuous point of contact in the sexual offender’s life.
Community supervision with its sanctions of authority, based on a good
relationship and with‘adequate knowledge of the sexual offender and his
problems, can contribute constructively to control and readjustment. But it
requires the offender’s co-operation. It requires also the availability of resources
within the community to provide treatment and environmental support. It
requires public understanding that it is not soft hearted leniency or misplaced
sentiment but a measure of social defence whose successes even now far
outweigh its failures.
The reduction of failure must be based on reappraisal, not only of the
recidivist but also of the correctional services which have contained him. Indeed
many sexual offenders who could have been dealt with adequately in the
community have had their problems intensified by an institutional experience.
Moreover some offenders whose institutional conduct has been marked by a high
standard of conformity still have a general inability to control their sexual
impulses. If this information is not transmitted to the ﬁeld services, the pattern
of supervision may be adversely affected. Ofﬁcers within the correctional
services have a lively sense of responsibility to their community. No officer
wishes to see the tragic aftermath that may result through a faulty assessment or
the failure of communication in areas where teamwork should be of the highest
order.
Therefore it is felt that a clinical assessment of each sexual offender could
provide the guide lines of eventual disposition. A principal problem is the
differentiation between the incidental offender who at the discretion of the
Court could be admitted to probation and the serious or chronic offender who
requires institutional control. In the latter case treatment should be an ongoing
process within an institutional milieu conducive to healthy change. A treatment
evaluation should be considered prior to release on parole, applicable to all
serious sexual offenders. In the event of release to conditional liberty, parole
ofﬁcers then could work along predetermined guide lines in conjunction with
psychiatric staff.
In many instances probation should be used, provided of course that the
sexual offender is not an anti-social, aggressive individual. The abnormal qualities
of captivity can do nothing other than heighten the intensity of aberrant sexual
feeling. Ultimately it creates additional problems for the individual and for the
society to which he is to return. Therefore if the sexual offender is to be held as
a prisoner, it is imperative that the combined efforts of psychiatrists, social
workers and other contributors from the social sciences work towards an
understanding of his problem and the development of a treatment plan which
can be put into operation within the precincts of the institution and then carried
forward into society ‘under community supervision.
One final point which has a pertinent bearing on. preventing a possible
destructivebreakdown by a sexual offender is related to the legal framework of
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supervision. A serious failure can be averted often by direct intervention. The
probation or parole ofﬁcer has a responsibility to the community as well as to
the people placed in his charge. This obligation is related to the adherence by the
sexual offender to the conditions operative within the probation or parole order.
Behaviour which is in ﬂagrant violation of these conditions, or in some cases
indicates the strong possibility of a breach of conditions, will result in direct
intervention and the possible return of the offender to custody. This sanction
used with discretion but with directness and in the public interest, provides an
ultimate force within community supervision which can make a realityof
control.
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SUMMARY OF PAPERS AND PROPOSALS FOR REFORM
H. F. Purnell"
May I say at the outset, with respect to those who have prepared papers
for this seminar, that it is obvious that great care and thought has gone into such
preparation. It has been said many, many times that “there is nothing new under
the sun” and experience indicates that it is unlikely that any really revolutionary
changes will be made as a result of papers presented here. However, the
important thing is that free discussion and a healthy exchange of ideas has been
made possible by a seminar of this kind and the topic covered is of current
interest in the community.
I propose to shortly summarise what I feel are the salient features of the
papers, to make some comments, and then proffer proposals for reform of the
law.
INDIVIDUAL AND PACK RAPE
Mr G. D. Woods’ statistical analysis indicates clearly that prosecutions a'nd
convictions for both individual and pack rape offences increased considerably in
the second half of the decade — 1958 to 1967. He concludes that this increase is
probably due to the population increase during this period, in particular to the
results of the “baby boom” of 1947. The conviction rate for pack rape (in
contrast to individual rape) increased considerably towards the latter years of
the period studied and those convicted of pack rape received a slightly heavier
sentence than those convicted of individual offences. The conviction rate of
' those involved in pack offences with a large number‘of participants tended to be
higher than their counterparts convicted as members of smaller groups and their
sentences to be somewhat higher than members of the smaller groups. Mr Woods
also concluded that there must be doubt as to the presumption that harsh
penalties will decrease the incidence of rape.
Dr W. E. Lucas indicated from the outset that his researches show that the
presumption that has been current in Sydney of late that “pack rape” offences
are something rather peculiar to the Metropolitan area of Sydney and, say, to
the Wollongong and Newcastle city areas, is not correct. He has pointed to the
literature which says quite plainly that Toronto, Ontario, the State of California,
England, Germany, Holland, France, Philadelphia USA. and New Zealand have
been, and still are, experiencing this problem.
His researches confirm those of Mr Woods in that the conviction rate in
pack rape has continued to increase and statistics for 1968 confirm this
continued upward trend.
Those practitioners with experience in the Supreme Court in New South
Wales would confirm this from practical experience. In fact it is only too
apparent that those individuals called upon to stand trial for rape as members of
packs in New South Wales in recent years could have expected nothing but
conviction if the case in question had any substance at all.
* LL.B., Senior Public Defender.
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Dr Lucas makes these points:-
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
The “hemline hypothesis” is of little substance and in fact it is the
older generation which is more likely to be excited by the average
mini skirt.
The theory that motor cars have played a very signiﬁcant part in the
increase in group rape cannot be related in any significant way to the
information available.
The notions of “moral decline” are not necessarily well based in fact
and thus have very limited value as causal explanations.
In dealing with a crime such as rape it is difﬁcult to approach the
study in an unemotional way and to advocate control measures not
characterised by strong retributive features. However it is reasonable
to view the crime of rape “as a very ugly experience” and such
terminology is more susceptible to objective appraisal than terms
:9 s:such as “inhuman , monstrous”, and “unspeakable depravity”.
The victim of rape by a group of three or more men is much less
likely to suffer serious injury than the victim of a single or pair rape,
but she is more likely to suffer “non-brutal” beating and sexual
humiliation by forced perverse practices. '
In group rape the victim will be of the same age or a little younger
than her attackers, of whom half will have been in conflict with the
law, and the leader is the only one, if any, with serious deviations in
the area of sex or aggression.
The complainant will offer only slight resistance, and in much less
than 50% of group offences.
Those who indicate that the elements of brutality and perversion in
group offences in N.S.W. are particularly serious, may take some
comfort in the experience of their counterparts in other countries,
particularly in Germany (West Berlin), New York etc.
The experience of the State of California is that only a small
percentage of original complainants end up giving evidence in Court
at the trial of their attackers.
In dealing with group rape it is most important that group rape be
viewed in the light that it is NOT rape by a number of rapists
convened for the occasion — IT IS THE GROUP THAT RAPES.
In this regard may I add that this observation of Dr Lucas gives
substance to Mr Woods’ submission that the most important thing in
dealing with group offenders is to break up the group.  
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(l 1) With very few exceptions group offenders are unlikely to have raped
before and are equally unlikely to rape again.
(12) Alcohol appears to play a part in cases involving group offenders.
(13) Almost all of the group offenders do not appear to have had
psychiatric treatment, or need it.
(14) Perhaps nearly 20% of all rapes are victim precipitated.
(15) It is difﬁcult to tell in the absence of real research, but in general the
effects on victims of all rapes in both the long and short term is
much less than might be expected, both from the physical and
psychic points of view.
(16) Learned authors the world over appear to agree with the view of a
Berlin conference which said “there appeared to be an urgent need
for changing the ways of press reporting (of rapes), in order to
prevent occurrences of juvenile crimes similar to those described in
detail in press reports, and hence, prompted by them.” One can only
add that group rape as headline material is one of the favourite
topics of our afternoon neWSpapers.
(17) There is definitely a type of young man who is willing to engage in a
“gang bang” (sexual intercourse by a group with a consenting and
accommodating young girl), and such conduct is the first step to
involvement in what in a different set of circumstances turns out to
be a group rape. ‘
(l8) Experts seem to agree that the possibilities of effective preventive
action by the police against sexual delinquent acts are
extraordinarily limited.
SENTENCES lMPOSED
Dr Lucas has this to say of men involved in pack or group rape offences
(and with respect I agree entirely as to his observations): Most ofthe young men
sentenced are in their late adolescence or early adulthood. They are likely to be
doingor be about to do the things we expect young men to do. That is,
reconcile themselves to work, finish océupational training if they are doing this,
and settle down to adult life with the possibility of marriage and family life.
Also, they are at an age when young men tend to give up delinquent'ways and
become more stable and law abiding. In other words they are in a particularly
crucial stage of growing up and so are very vulnerable to interruption, especially
long interruption, to the process. If they are damaged at this time, or their
maturation significantly delayed, then society is the loser in the long term. There
seems to be no record of, and we do not expect, a serious rate of recidivism from
this crime. Individual deterrence therefore need not be a prime consideration in
many cases and sentences based almost entirely on principles of retribution and
deterrence are hard to justify at the present day.
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1 would support Dr Lucas’ observation that in general sentences imposed
on group offenders in recent years are too heavy. Young men are surely aware of
the type of sentences handed out and with blatant press headlines of the kind of
“PACK GETS 99 YEARS”, it would be ridiculous to suggest in the case of
potential offenders they don’t know of the risks involved. However, despite
deterrent sentences the rate of involvement appears to be rising. Clearly
deterrent sentences are not the answer.
SEXUAL OFFENCES INVOLVING FEMALE CHILDREN
Mr H. A. Snelling Q.C., Solicitor General for New South Wales has
concerned himself with offences of carnal knowledge and indecent assault and
has left aside offences of rape and what might be called the more unusual
offences of carnal knowledge of idiots or imbeciles, offences by‘teachers and
parents, or incest.
The respective offences are as follows:-
(1) Section 67 — Carnal knowledge ofa girl under the age of 10 years —
punishable by penal servitude for life.
(2) Section 68 — Attempts or assaults with intent as above — punishable
by penal servitude for 14 years.
(3) Section 71 — Carnal knowledge of a girl above 10 and under 16
years —— punishable by penal servitude for 10 years.
(4) Section 72 — Attempts as above — punishable by penal servitude for
5 years.
(5) Section 76 — Indecent assault on females under 16 years —
punishable by penal servitude for 5 years; above 16 years —
punishable by imprisonment for 3 years.
Mr Snelling has dealt with his topic on the basis of differentiating between
those children under 12 and those between 12 and 15.
Dealing with girls in the ﬁrst category he has suggested that the time may
be ripe for consideration of a completely new approach to criminal proceedings
involving very young girls, with a view to doing everything possible to minimise
the adverse moral and emotional effects of sexual misbehaviour on young
children.
He has pointed out that the very length of proceedings, from the time of
the incident to the completion of a trial, may have an adverse effect on the
child.‘In essence what he is saying is it would be preferable if a child’s statement
could be taken by a properly authorised person, and thereafter the child not be
actively involved any further and that this would be a much more desirable
position 'than that presently existing. In other words, the present procedures
probably only magnify the original incident with attendant risks of lasting
psychological trauma.  
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Mr Snelling has pointed out that many cases. involving young female
children have other aspects of significance when it comes to consideration of the
most desirable course of action. These may be lack of corroboration of the
allegation, the previous good character of the person accused, denial of the
allegations, evidence that the person accused is mentally ill and that the child has
not suffered any apparent physical injury. He has also not lost sight of the fact
that the law for many years has been well aware of the fact that children are
capable of, and some are prone to, fictitious allegations of sexual misbehaviour
with them, and “that similar consequences are also not infrequently induced by
suggestions of threats of grown—up persons, acting on their fears and unformed
judgments”.
May I say with respect at the outset that I am most impressed with the
ideas suggested for reform by Mr Snelling, but I personally would sound a
warning that all concerned hasten slowly in the processes of reform.
Attention has been drawn by Mr Snelling to the practice in Israel of using
qualified Youth Examiners alone to interrogate children. Such examiners then
appear in court and give evidence on behalf of the child.
He also reminds us that in the United Kingdom by Sections 27, 41 and 43
of the Children and Young Persons Act 1963 the child in proceedings before a
Magistrates Court is not called as a witness for the prosecution unless the
defence objects, or the attendance is required by the prosecution for
identification purposes, or a statement has not been obtained from the child.
With these exceptions the statement made in writing by the child is admissible in
evidence.
Dealing with girls between 12 and 15 years Mr Snelling has pointed out
that in matters of carnal knowledge and indecent assault involving girls of this
age bracket, in a great many cases the Attorney General decides not to find a bill
and in a further large number of cases the punishment inﬂicted, either after
conviction or plea of guilty, is a bond to be of good behaviour.
The long and short of it is that these offences are being prosecuted by
procedures that have been in force for some 100 years and the time seems to be
right for a change.
Firstly he wonders whether or not it would be better in the case of less
serious offences to give a Magistrate or Children’s Court power to decide (1)
whether there should be any prosecution at all, or (2) if instituted, whether it
should be of a summary nature.
Secondly, in the case of more serious offences, such as seduction by a
much older man, or in a case of a series of offences upon a girl by a group of
youths short of rape, whether or not changes should be made in the law having
in mind the following:-
(1) Is the present age limit too high or should it be reduced in the light of
present day maturity of adolescents and existing social attitudes? -
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(2) In cases involving girls under 14, the accused has at present no
defence, no matter how honest and reasonable his belief as to the age of the girl
being 16 or over.
(3) Perhaps it is time to introduce some additional criteria into these
cases because of the very loose moral character of many of these girls although
they may not qualify as common prostitutes. In this regard it is pointed out that
in Canada by virtue of Section 138 (3) of the Criminal Code 1953-54, when an
accused is charged with carnally knowing a girl of 14 or 15, the court may find
the accused not guilty if it is of opinion that the evidence does not show that as
between the accused and the female person the accused is wholly or chieﬂy to
blame.
(4) Why cannot more use be made of the power of fining, introduced by
Section 440B of the Crimes Act 1900 as amended in 1967?
(5) Where the complainant girls are 14 or 15 is it necessary or desirable to
have such proceedings in the Children’s Courts held in camera?
(6) Bearing in mind the all-important rule in.Woolmington’s case, why in
cases of carnal knowledge (and not rape) is it necessary to have an onus on an
accused to prove consent? In this regard see the New Zealand Code, where the
age of consent is retained at 16, but it is a defence if the accused proves cons
ent
and he is younger than the girl.
CHARACTERISTICS OF JUVENILE SEX OFFENDERS
The conclusions to be reached from the careful analysis by Dr Michael
Freeman are interesting and are as follows:-
1. THE OFFENDER. Carnal Knowledge and Rape groups differ noticabl
y
from the Indecent Assault Female and Sexual Offences on Males groups i
n age,
height, weight, intelligence and occupational competency with most o
f the
aboriginal offenders being charged with sexual offences on males.
2. PRESENT OFFENCES. Offences are mostly committed by the
Carnal
Knowledge and Rape offenders in company and their victims are betw
een 14 to
16 years old, whilst the Indecent Assault Female and Sexual Offences
on Males
offenders are mostly alone and their victims are younger.
3. PREVIOUS RECORD. All groups studied committed an apprecia
ble number
of previous offences, with the Indecent Assault Females and Sexua
l Offences on
Males offenders charged with the first offence at an earlier age.
4. CORRECTIVE MEASURES. Had been used with most o
ffenders in all
groups, and generally at the training schools the offenders show
ed satisfactory
behaviour except for sexual malpractices by some of Sexual Off
ences on Males
group.
5. SOCIAL FACTORS. All groups studied were largely in the
below average
income bracket, lived with their families with average room space
, except for the  
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sexual offences on Males group. The family structures were similar in all groups,
except for fewer natural fathers in the Carnal Knowledge group and fewer
natural parents in the Sexual Offences on Males group. Offenders in the Carnal
Knowledge and Rape groups lived‘ in large cities whilst the Indecent Assault
Females and Sexual Offences on Males lived more frequently in a small town or
the country.
6. PSYCHIATRIC CLASSIFICATION. Personality and Social Deviancy were
present in all groups, but the Indecent Assault Female and Sexual Offences on
Males groups had a substantial number of mentally retarded, a condition absent
in the Carnal Knowledge and Rape groups. The Personality Disorder
subcategories in the Carnal Knowledge, Rape and Indecent Assault Female
groups were mostly tension discharged, whilst the Sexual Offences on Males
group were mostly Sexual Deviant. Mental Retardation was mostly in the “mild”
subcategory.
‘ The absence of severe mental disorders, such as psychosis, or
psychoneurosis, is important; so is the absence of psychiatric hospital admissions
before the present offence occurred.
SOME OBSERVATIONS ON ADULTS CHARGED WITH SEXUAL OFFENCES
AGAINST CHILDREN
Dr Shea has drawn attention to the outstanding fact that the experts seem
to have virtually ignored such offenders in the books they have written. It is
extraordinary that a text book on psychiatry running to 1,600 pages and written
as recently as 1967 should devote no more than a column and a half to the
subject of pedophilia.
It is interesting to note that those who have devoted time to a study of
this problem concluded that actual coitaI relations with penetration are
uncommon and rape and rape-murder are extremely rare, but because of “the
great emotional impact of these horrible outrages they seem to be much more
frequent than they are”.
In general it can be said of pedophiles that they can be divided into two
categories:- (1) those who fail to attain sexual maturity and remain
psycho-sexually immature and (2) those who reach heterosexual maturity in an
unsatisfactory and unstable manner and then under stress, especially sociosexual
deprivation or inability to maintain adult sexual relationships, regress to infantile
sexual objects. In the second group marital discord and social disorganisation are
common.
Not surprisingly pedophiles have demonstrated terrible castration anxiety
and feelings of “phallic inadequacy”. In addition, in the case of adolescent sex
offenders against younger children it is common to find disturbed family
circumstances with a dominant and overprotective mother and both mother and
father being unwitting participants in the youngster’s delinquency.
For those who have difficulty in understanding the conduct of such
offenders, experts have suggested that the man who attacks a young girl may be
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seeking revenge on the mother who rejected him, and a sadistic attack upon a
child may represent sadistic rage towards the mother ﬁgure. Further that by his
conduct the pedophile may be identifying himself with his mother as well.
Speaking generally it appears that pedophiles concentrate on one sex, but
there are offenders who do not discriminate as to sex. The use of force is
uncommon and when it does occur it is predominantly in heterosexual attacks.
Surprising to many, but conﬁrming the view the law has always taken, “two
thirds of sexually assaulted children were sufficiently willing participants to
co-operate in assaults more than once or by more than one assailant”. Again,
contrary to public opinion it has been found that in a study of 73 girl victims,
62 were assaulted by neighbours, family friends or family members and only 11
were assaulted by unknown assailants. It appears that 39 to 50 years is the most
dangerous age for homosexual pedophiles and 33 to 44 years for heterosexual
offenders. However Mohr (1962) in his studies concluded there Were 3 groups of
offenders:-
(a) The adolescent pedophile who has a retardation of psycho-sexual
development;
(b) the middle aged pedophile who has withdrawn from an adult life
that has become too difficult; and
(c) the senescent pedophile who generally has led an impeccable life
until an act occurs with a particular child who is the only person the
offender can emotionally relate to.
It is interesting to note that 60% of all pedophiles are single men.
SOCIAL AND PSYCHOLOGICAL FACTORS IN SEXUAL BEHAVIOUR
I think we should be indebted to Professor Katz for a timely reminder that
almost every day in the daily press we hear and read of the condemnation of the
modern sexual mores but alongside this we find sexually stimulating news items
and pictures,.and in contrast to the relative lack of basic information on sexual
behaviour there is no shortage ofauthorities prepared to tell us what it ought to
be.
It is well to be reminded by such as Professor Katz that in so complex an
organism as the human animal innumerable factors have been found to
contribute to the organisation and expression of sexual behaviour in man, and
that from a biological point of view the ultimate product of man can be a
product inﬂuenced in so many ways by so many factors. Further, the fact that
the long period of dependency of the human young has a profound effect on
human behaviour is unquestionable, and its effects are pervasive on all areas of
human behaviour, with the quality of maternal behaviour during this period
being of vital importance. Harlow’s studies with Rhesus monkeys are indeed of
great interest.
A
 
 Summary and Proposals for Reform 149
Professor Katz makes these points with force:-
(a) sexual behaviour in humans can no longer be equated with
reproduction and cannot be regarded as coming into action only at
adolescence, when biological preparation for mating occurs.
(b) Freud’s central discovery is that there is an intimate connection
between infantile sexuality, psychopathology or the neuroses, sexual
perversions and the development of adult sexuality at and following
puberty.
(c) The psychosexual development of the individual is a highly complex
and intricate matter and does not occur in a vacuum but in
relationship to people in the outside world.
((1) At the same time as the individual is developing under the inﬂuence
of his sexual,drives, his aggressive needs are seeking outlets.
Aggression is to be regarded not merely as a reactional pattern of
behaviour but as an inherent need, the activities “of which
dynamically affect the psychic activity and hence the behaviour of
the individual. In psychopathology the sexual and aggressive drives
play a fundamental role.
(e) It is possible that fixation, and over-evaluation of certain parts of the
body may occur as a result of a constitutional bias or predisposition,
but the transactions occurring in the mother-child relationship and
later in the mother-father-child relationship are all important in this
regard.
(f) The psychoanalytic view is that there is an intricate connection
between sexual perversion, psychoneurosis, infantile sexuality and
the development of adult sexuality. In this development biological,
physical and chemical functions and social and cultural conditions
play their part. Above all, the early psychosexual development in
relation to parental handling and activities are vitally concerned.
(g) Our response to our less mature and less well controlled fellows and
the action we take in regard to their misdemeanours will depend in
no small measure on the extent we have maturely resolved our own
conflicts in this regard.
RECENT POLICE EXPERIENCE IN DEALING WITH SEXUAL OFFENDERS
i)
Detective Sergeant Doyle in his paper concentrated not on the sexual
offender, but on the victim. His remarks are understandably coloured by his own
personal experience in having to deal with many cases, some with most
unfortunate histories. However, one thing does emerge with whichI completely
agree, and that is that the Police are not easy to please as to the story told by a
complainant in a sex case and they undoubtedly run a very find-toothed comb
through the many complaints they receive. However, I find it singularly
unfortunate that he should express the view that “there is a lopsided notion of
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justice to bend over backwards to assist the accused in sex crimes, making it
little wonder a majority of girls and women are adopting the course of
concealing rape”.
I note he is critical of brieﬁng of counsel from the private bar in rape cases
to represent various accused. Perhaps he does not appreciate that the Public
Defender cannot appear for all of them and no doubt he does not appreciate
that there is a possibility of conﬂict of interest.
So far as my friend the Sergeant’s views on the desirability of
indeterminate sentences are concerned, I would ﬂatly reject them, even if
Professor Cross does support him. A fixed term is most desirable, with an
appropriate nonparole period for those whose past record indicates some hope
for the future.
The Sergeant’s comments about the victims of sex attacks may be true in
certain isolated instances, but his thesis is unnecessarily emotional and certainly
not borne‘out by the ﬁndings set out in Dr Lucas’ paper. On the other hand I
find his comments on the offences of carnal knowledge and attempted carnal
knowledge apposite and in keeping with those of the learned Solicitor General.
THE TREATMENT OF SEXUAL OFFENDERS
The following points are clear from the papers of Dr Briscoe and Mr
Hawkins:-
(1) The great majority of sexual offenders come before the Court for the first
time. Sex offenders are among the least recidivous of all types of criminals.
(2) It. is difficult to talk of “general” treatment of sexual offenders because
there is no agreement among experts as to what is encompassed by the
term “Sexual Offences”.
(3) As Hans Mattick of the Centre for Studies in Criminal Justice in Chicago
puts it:- “The notion that sexuality is subject to treatment strikes me as a
conceit about which I have the strongest reservations..... it is my view
that we' should tolerate anything that is a matter of consent between
persons capable of consent and that we should concentrate the criminal
law on the use or threat of force, great disparity of age between
participants where minors are concerned, and fraud to gain sexual ends”.
(4) This approach reflects a world wide trend but it Would be unrealistic to
anticipate any precipitate or comprehensive change in the law relating to
sexual crime along these lines in the near future.
(5) Treatment may involve particular treatment techniques such as (1)
castration (2) aversion therapy (3) hormone therapy (4) psychotherapy.
(6) In such cases as group rape there is no particular sexual abnormality. A
short sentence would allow the links with the gang to be broken. If these
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young men are in gaol too long the process of maturation may be delayed
or prevented.
(7) Most sexual offenders fall within the diagnostic category of personality
disorder and this is a most difficult condition to modify because of the
character remodelling needed.
(8) There is a serious problem with the violent or perverted sexual offender
who is serving a ﬁxed sentence, whose behaviour indicates psychiatric
disturbance, yet'who can neither be treated in the time available nor
certified as mentally ill and placed in an institution. Some of these people
are untreatable at present.
(9) Treatment for sexual offenders probably requires at least these facilities:-
(a) Adequate assessment at regular intervals and an individual treatment
regime.
(b) Expert individual psychotherapy or physical methods for some.
(c) Mixed-sex group treatment for others.
(d) High staff-patient ratio, with plenty of young and keen staff of both
sexes passing through the unit as part of their training.
(e) Regular review, with reports by a psychiatrist other than the one
conducting the treatment, for a long term offender.
(f) Consideration of the use of the indeﬁnite parole provisions sparingly
but definitely in the really dangerous man on a fixed sentence.
(g) Evening out-patient psychiatric follow up after release from gaol,
and improved after~care facilities in general. Long term supportive
facilities must be available.
THE ROLE OF SEX EDUCATION IN PREVENTION OF SEXUAL
OFFENCES
Dr Thompson has reached the conclusion that there can be no debate
about the changes in attitude towards sex which have occurred in Australia and
no doubt will occur in the future. ‘
He also concludes that biology, being part of total knowledge, should be
the responsibility of the social institutions whose functions it is to impart
general knowledge, viz. the schools, and so should be incorporated in the school
curriculum as allogical part of some related course. However, because children
are interested in such things at an early age there does not seem to be any
practical alternative to the parents giving at least the elementary biological
information. The information given at this stage is'in fact of only secondary
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importance compared to the ease and comfort with which the parents answer. In
fact the parents are of prime importance in regard to the moulding of the child’s
attitude towards sex. The parent must not be secretive, nor must he be overly
critical of other children whom he ﬁnds indulging in sex play with his own child.
In general it is commonly recommended that the child’s curiosity about
sexuality be respected and gratified. If this is not so and the child lacks sufficient
confidence to be able to ask questions, the child will find answers in fantasy. If
he does this and there is no attempt to correct such fantasy with reality and
thus
maintain the emotional meaningfulness of the fantasy this can lead to
disturbance in the child.
Dr Thompson feels that provision of sex education by giving young people
books on sex or taking them to Father and Son Movement Lectures are not
really satisfactory in that it provides the parents with a rationalisation to justify
their inhibition at providing sex education and excuses their neglect of this
whole area. .
A child’s attitude towards sex is not formed in isolation from his other
attitudes. His attitude towards others and towards himself- will in
fluence the
attitude he adopts towards sex.
Summing up, sex education is the teaching of the child of both factual
knowledge and attitudes and of these, attitudes is by far the most important. It
is primarily learned in the home from the parents and parents should be aware of
this. If this is done adequately, then sex education will be a preventive of sexual
offences. However, if the emphasis is placed only on facts while attitudes are
left
to chance then “sex education” will have little effect.
Dr Thompson has little conﬁdence that any widespread programme of sex
information either by schools or any other agency would be of much help in
preventing sexual offences. Speaking positively he would suggest sex education
for parents which would inform them of their role, help overcome their
inhibitions and embarrassment and place the whole subject of sex education in
its true perspective.
COMMENTS AND PROPOSALS FOR REFORM
-I have delayed expressing any views generally, or on the question of
reform of the law until I had the opportunity of seeing papers presented at this
seminar. All papers have now been sighted with the exception of that of Mr
Hayes, but I feel I know something of the work of both Probation and Parole
> Officers and the principles on which they work.
May I say at the outset that one thing has particularly struck me in long
experience in the criminal courts and that is the necessity for an earnest
endeavour on the part of the community to impart a proper attitude to sex
amongst the young people growing up. I read with interest Dr Thompson’s paper
on the Role of Sex Education in the prevention of Sexual Offences, bu
t noted
with dismay his conclusing that “any widespread programme of sex information
 
Summary and Proposals for Reform 153
would not be of much help in preventing sexual offences”. However, I would
support his observations on the vital necessity for formation of proper attitudes
in children in the home on the question of sex. One often feels that with a little
more information and some proper instruction a particular individual may well
have adopted a totally different attitude to sex and consequently not ended up
in court on a serious charge. Those observations are particularly valid1n the case
of many pack rape offenders — many of whom have no previous convictions for
any offence of any kind, but have little moral sense mainly through lack of
training. Then again a ready source of sex offenders is provided by unfortunates
who have never had a home and through no fault of their own have been
brought up in institutions.
I can but support the observations of Dr Lucas and Professor Katz that
society is rather stupid when it demands through the law a certain standard of
morality but at the same time it permits a process of sexual stimulation of the
young through the various mass media, be they newspapers, magazines, radio or
television.
Because of lack of teaching of proper respect for womanhood and the
need for discipline and moderation in the control of the normal sexual
inclinations of man, one ﬁnds young men charged with involvement in such
serious crimes as rape, they never having been before a court of any kind
previously. Because of lack of training and perhaps because of previous
involvement in what is colloquially described as a “gang bang”, such young men
do not appreciate the seriousness of their position and the necessity for control
of their libido.
It is appreciated that I may sound somewhat old fashioned, but I
personally deplore the attacks by so-called intellectuals on the present moral
standards of the community through attacks on censorship in its various forms. I
also deplore the two-faced attitude of a society which screams for blood against
so called sexual offenders but at the same time permits and apparently even
encourages a constant stream of material of a highly sexual nature to be poured
into the community. The community can only expect to reap the whirlwind '
through an increase in offences committed by sexually stimulated males. We all
know the adage that sex sells products, but it is high time thosein the position
to do so showed courage in their utterances and indicated they supported every
effort'1n the community to maintain as high as possible moral tone.
I would also stress the need as Dr Thompson has suggested, for sex
education for parents. This my also have the effect of impressing on the female
members of our society that they have not only a responsibility to themselves
but to the male population at large. In other words 1 think there is too much
condemnation of the male on the question of sex and too little of the female.
Leaving the matter of lack of sex education and returning again to one of
its end problems, pack rape, one thing has emerged transparently from this
seminar and that is that in the majority of cases, heavy sentences do not appear
to be the answer.
24409—6
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In essence I would support the conclusions reached by Mr Woods, Dr
Lucas and Dr Briscoe and discard the contrary opinion of Sergeant Doyle
. Heavy
or indeterminate sentences are not the answer, particularly in the case
of first
offenders. The rate of recidivism for this sort of offence is very low a
nd what
appears to be fundamentally necessary to prevent any recurrence is to
break up
the gang, or pack. The real problem of long sentences is that fundamentally
they
have not succeeded as a deterrent and, secondly, they create great dange
rs of
turning prisoners into confirmed criminals. As Dr Briscoe has aptly put it
, “In
some cases there is no particular sexual abnormality . . . . here the offender
may
be merely following the mixed sexual behaviour of the community wher
e he
lives and mistake the true intentions of the girl on the occasion in questio
n. A
good many of these young men and women settle down in the next few year
s. If
the men are in gaol too long the maturation process may be delaye
d or
prevented, but a short sentence allows links with the gang to be broken".
Those of us who have had a lot of experience in the criminal jurisdiction
are often disturbed by the attitude of Judges who give the impression that
it is
unknown for young females to willingly indulge in multiple acts of sex
ual
intercourse with young men virtually unknown to them. Let me say(andl n
ote
that Sergeant Doyle did not expressly mention this, being content to talk of
the
terrible wrong to the victims) that my fellow Public Defenders and I can relate
numerous cases that have come to our notice of this kind where there have b
een
pleas of guilty to carnal knowledge and frank admissions by the young fema
les
as to their conduct. In other words, and whilst appreciating there are undeniable
exceptions calling for the strongest language, it is time some Judges stopped
continual use of such words as “inhuman”, “monstrous”, and “unspeaka
ble
depravities”. As Dr Lucas has put it, one has to admit that group rape “is a v
ery
ugly experience. . . but ugliness, though descriptive and evocative is more
susceptible to objective appraisal” than the terms previously mentioned.
Again I would submit that the papers relevant to this aspect of the matter
suggest that Judges in New South Wales, if not Australia, can take some comfort
from the fact that there is nothing to suggest that rape offences here involve
more brutality or perversion than in other countries. In fact, it would seem there
is less of that here fortunately. Again, Dr Lucas feels that in general the effect
on victims is much less than might be expected. I hope Sergeant Doyle might
ﬁnd some comfort from that.
I myself would like to pay a tribute to those responsible for bringing down
the Parole of Prisoners Act and also the expansion of the Parole and Probation
Services. I would urge the use of the Parole of Prisoners Act by Judges in the
case of sex offenders wherever humanly possible. It has been described as a
“crime prevention act” and with that I would respectfully agree. The rate of
recidivism of those (mainly ﬁrst offenders of course) on probation is extremely
low. The personal contact of probation and parole officers in many cases does a
great deal for those under their control. -.
In addition, as suggested in some of the papers, I would think the ever
increasing use of the best psychiatric help in our courts should be further
encouraged. It is time this State did something about further implementation of
these services and also the establishment of institutions described as “half-way
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houses”. I personally would pay a particular tribute to such people as Dr
Briscoe, Dr Lucas and others so engaged. ;
The general comments I have made have little to do with reform of the
law. Perhaps they could be considered as a plea for a change of attitude.
It has been Mr Harold Snelling, Solicitor General, and Sergeant Brian
Doyle who have come forward with suggestions for consideration as to reform’of
the law in relation to sexual offences against females. '
I would make these proposals for consideration for reform of the'lawz-
(1) In the case of young female children under 12 years limited legislation on
the lines of the Children and Young Persons Act 1963, United Kingdom,
be introduced. Such legislation to deal particularly with the matters
mentioned in Sections 27, 41-43. Thus in proceedings before Petty
Sessions —
(a) a child under 12 shall not be called as a witness for the prosecution,
but
(b) any statement made in writing by or taken in writing from the child
shall be admissible in evidence. (Further that the application of this
provision be excluded where the defence objects, where the
prosecution requires the child’s attendance for purposes of
identification, or where it has not been possible to obtain a
statement from the child etc.)
(c) that any such statement can only be admissible if taken in proper
form before a Youth Examiner speCially appointed for such purpose.
I would propose that such Youth Examiners be people completely
independent of the Police Force or the usual prosecuting authorities
of the Crown.
(2) That minor offences of a sexual nature against young girls be dealt with
summarily (See Section 494 of the Crimes Act 1900 as amended).
(3) That consideration be given to appropriate amendment of Section 476 of
the Crimes Act (indictable offences punishable summarily).
I make such suggestions on the basis that I too feel that the ordeal suffered
by young children under 12 in giving evidence in cases under Sections 67,
68, 72 and 76 leaves a more lasting impression on them than the actual
offences themselves.
However I do not feel that where there has to be a committal for trial for
various reasons there should be any lessening of the gravity of the situation
at Quarter Sessions or in the Supreme Court. As a defence man, whilst
sympathetic with the ordeal suffered by young children, I am also mindful
of the proper care taken by courts over generations in dealing with  
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allegations by young children because of their readiness in certai
n cases to
romance.
In the case [of girls 12 to 15 years old and in regard to offenc
es under
Sections 71, '72 and 76 of the Crimes Act power be given in le
ss serious
cases to having the matter disposed of summarily. (See section 4
76 of the
Crimes Act). . -
The age of consent be lowered from 16 to 15 years.
Abolition of the stipulation that the proviso in Section 77 of th
e Crimes
Act is only available where the girl is over 14 years of age.
It is a defence if the defendant proves consent and that he is youn
ger than
the girl.
Greater use of the power to fine incorporated under 8.4408 of t
he Crimes
Act be made.
Where an accused is charged with camally knowing a girl of 14
or 15, the
Court may ﬁnd the accused not guilty if it is of opinion that the
evidence
does not show that as between the accused and the female p
erson the
accused is Wholly or substantially to blame. (if the age of cons
ent were
reduced to 15 years such amendment might apply to girls of
13 or 14
years). See Canadian Criminal Code 1953-54 Section 138(3).)
In genuine boy/girl romance offences, although the law be clearly br
oken,
but little harm be done, because of the stigma attaching to a co
nviction
’being recorded, the Court in appropriate cases be empowered to ex
tend a
S.556A of the Crimes Act type ﬁnding.
In conclusion might I say to those who think any increase in penalties
is in
order for the sexual offences we have been discussing, this is outdate
d thinking.
The penalties are more than adequate, and if one takes a line through the recent
increases in penalties for offences of violence, such as robbery being arm
ed etc.,‘
increased penalties do not seem to be the answer.
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COMMENT UPON THE SENIOR PUBLIC DEFENDER’S
SUMMARY AND PROPOSALS FOR REFORM
R. P. Roulston *
Mr Purnell, the Senior Public Defender, has, with his usual care, lucidity,
and eloquenCe, expertly summarised the salient features of the papers presented
to this seminar, made penetrating and perceptive comments and proffered some
proposals for reform.
Having prepared some ﬁfteen pages of typescript in so doing, it is almost
redundant for me to add anything further. Indeed, I am deeply indebted to Mr
Purnell for what he has done and the labour that he has saved me.
In general, I agree with what he has said but there are some aspects on
which I perhaps differ in emphasis and on which I would like to make some
observations.
_Although my general sympathy is, like Mr Purnell’s, conditioned
somewhat more towards the defence than the prosecution, I thought he perhaps
dealt unduly harshly with what was, in my view, the valuable paper presented by
Det. Sgt. Doyle. It may be that the paper in parts appeared coloured and
emotive. But it must be remembered that police are faced with the harsh reality
of what actually occurs in law enforcement and not the filtered and puriﬁed
situation that is ﬁnally presented to counsel, court and jury.
An important observation made by Sgt. Doyle that is not often enough
expressed is that:
“Rape may be-one of our most unreported crimes, and I say ‘unreported’
for the same reason that blackmail itself goes unreported. It is not difﬁcult
to see in rape many of the elements of subtle blackmail. A girl can report
.it, and put up with the consequences, or she can decide not to report it
and make it one of her best kept secrets, in which case she will stand the
strong chance of rape again by the same or other packs. The offender
' knows this and so does she. The choice is hers.
“My view is that our whole administrative and court process for the
handling of rape attacks do much to further the blackmail”.
If this be true, and the argument tome is persuasive, we indeed have a
most serious position. Careful consideration should be given to what steps might
be taken to alter thisposition while at the same time preserving the full legal
protection of the accused.
I am also unable to support Mr Purnell in “flatly” rejecting Sgt. Doyle’s
views on indeterminate sentences. Although ﬁxed terms with appropriate
non-parole periods are generally to be preferred for sex offenders, we should not
lose sight of the fact, as pointed out by Dr Briscoe, that there are violent or
“‘ LL. M., (Tas.), LL. B. (Sydney), Senior Lecturer in Criminal Law, Sydney
University Law School.
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perverted sexual offenders serving fixed terms whose behaviour indicates
psychiatric disturbance yet who are untreatable or cannot be treated in the time
available and cannot be certified mentally ill and placed in an institution.
Such prisoners, who should be detained, must at present be released at the
expiration of their fixed term. This problem has no easy solution, as to freely
impose completely indeterminate sentences presents serious risks to liberty and
the rights of the convicted person. There are undoubtedly prisoners who should
be detained in the interests of public safety for very long periods, but the
existing yardsticks such as general good behaviour and excellence in trade
training, as has been pointed out, are often irrelevant and misleading. Yet the
yardsticks available to psychiatrists in such cases seem, from the papers
presented, to be no more reassuring. Nor do the solutions adopted overseas
(some of which are set out in Appendix III) appear satisfactory.
I share Mr Purnell’s views as to the importance of endeavouring, as a
community effort, to impart a proper attitude to sex among the young people
growing up. I agree that many young men, due either to lack of training,
education or appreciation of accepted patterns of sexual behaviour and, perhaps
more importantly, because of previous involvement in “gang bangs” as normal
forms of sexual intercourse, fail to appreciate the signiﬁcance or seriousness of
their position. ‘
Professor Katz refers to the marked ambivalence in public attitudes to
sexual activity and behaviour, and observes ‘
“This dicotomous attitude to sexuality seems an inevitable part of our
human make up. In contrast to the relative lack of basic information on
sexual behaviour, there is no shortage of authorities prepared to tell us
what it ought to be. Any deviation from the so-called standard is regarded
as abnormal and even criminal”.
This may suggest that the adult community as well as the juvenile
community need further sexual education. In any event, such public attitudes
place great, and in large measure, unnecessary and undesirable, stresses on the
criminal law. It also raises the controversial but fundamental question as to the
proper scope and function of the criminal law. There is a marked tendency to
endeavour to make people good and virtuous through the mechanism of the
criminal process whilst at the same time ignoring, or at least failing to adequately
consider, the question whether the criminal law is an appropriate, or indeed, in
any way an effective means of controlling or inﬂuencing the behaviour we wish
.to discourage.
Turning now to the speciﬁc proposals submitted by Mr Purnell for
consideration for reform of the law, I ﬁnd myself in general agreement with
them all and they all appear to me to be consistent with the views expressed by
Mr Harold Snelling, the Solicitor-General, and Det. Sgt. Brian Doyle.
As to proposal (5) that the age of consent should be lowered from 16 to
15 years, I would be inclined to go further. In the light of present day maturity
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of adolescents and existing social conditions, I believe a strong case could be
made out for reverting to the position that existed in New South Wales until
1910, when the age of consent was 14. In any event, as Mr Snelling has pointed
out, it is usually very difficult to secure conviction by a jury where the girl is 15
and the accused is only a few years older. I would support a proposal to the
effect that consensual sexual intercourse would not be a criminal offence when
the girl is 14 years or more and the male is under, say, 18 or 19. Such a proposal
would, I assume, satisfactorily dispose of many of the cases referred to by Mr .
Snelling where the Attorney-General at present decides not to ﬁnd a bill or
where the accused pleads guilty or is convicted and receives no other sentence ‘
than a bond conditioned to be of good behaviour.
As regards proposal (10),, one cannot quarrel with the proposal that
5.556A of the Crimes Act should be extended to such situations. It is possible,
however, that many of the situations would not be reported or come to the
notice of the court if carnal knowledge ceased to be a felony and the regular
practice of the Registrar General’s Department to report to the police cases
where particulars of a birth registered may indicate that an offence has been
committed was discontinued. It seems that the justiﬁcation, if any, for the
present practice is that the Registrar General may be committing the
misdemeanour of misprision of felony if he fails to so report.
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Appendix 1
Statement and Reappraisal of the Law in N.S.W. relating to Rapeand.
similar Sexual Offences against Adult Females
F. Stephen“
Sumrmry
Rape — Crime Act $.63.
Attempted rape — C.A. ss.65, 80.
Procuring mmal knowledge by fraud etc. - C.A. 5.66.
Common assault — C.A. s.6l.
Carnal knowledge of girls —— C.A. s.71.
Carnal knowledge of idiots etc. — C.A. s.72A. _
Indecent assault — CA 5.76.
incest — C.A. ss.78A, 78C, 78E.
Attempted incest — C.A. ss.78B, 78C, 78E.
Unnatural offences -— C.A. $.79.
Attempts —— C.A. s.80.
Administering drugs etc. with intent to procure miscarriage — C.A. 5.83.
Abduction — C.A. s.86. I
Forcible abduction — C.A. 5.89;
Procuring — C.A. s.9lB
Employment in brothel — C.A. s.9'1D.
Bigamy — C.A. s.92. ‘
Indecent exposure — C.A. 35.483, 484, 485, 486.
Other offences (minor) -
Obscene exposure — Vagrancy .Act s.4 (2) (d).
* A retired District Court Judge.
162
Appendix I
Offensive behaviour 4VVagrancy Act s.8A.
Indecent behaviour — Police Offences Act 5.12.
Indecent exposure — Police Offences Act s.78.
Indecent exposure at Common law.
R. v. Madercine (1899) 20 N.S.W. LR. 36.
R. v. Black (1921) 21 SR. 748.
Rape ($.63), Rape is the act of having unlawful carnal knowledge of a woman
without her consent, by force, fear or fraud.
Consent: If obtained by threats or terror is no defence. The onus is upon
the prosecution to prove that the woman did not consent. A
husband cannot be guilty of rape upOn his wife for the consent given
on marriage is incapable of being revoked.
Carnal knowledge: is deemed to be complete upon proof of penetration
only (3.62).
Corroboration: Broadly this consists of evidence by a third party not
necessarily that the crime was committed but of facts rendering it
probable that the story of the complainant is true and reinforcing it
in some material particular.
It has been loosely stated that corroboration is necessary. But the
proper view in my opinion is indicated by what has been recognised
as the appropriate direction to the jury. i.e. —
“It is not safe to convict upon the uncorroborated evidence of
the prosecutrix, but the jury, if they are satisfied of the truth
of her evidence, may, after paying attention to this warning,
nevertheless convict.” (R. ‘v. Jones ‘19 CAR. 40; R. v.
.— Freebody 25 CAR. 69.) This direction must be given.
Complaints: The fact that a complaint was made by the prosecutrix
shortly after the alleged offence and at the ﬁrst reasonable
opportunity and particulars of such complaint, are admissible in
evidence. They are admissible not as evidence of the facts
complained of or as corroboration but as material which may be
taken into account by the jury when considering the consistency of,
and therefore the credibility of, the story told by the prosecutrix in
Court.
Penalty: Penal servitude for life.
Attempt: (5.65) (cf. 5.80) Whosoever attempts to commit rape or assaults a
female with intent to commit rape is liable to penal servitude for 14 years.
if on a charge of rape the full offence is not proved, there may be a
conviction for attempt (3.427).
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Carnal knowledge by fraud etc. Procuring carnal knowledge by fraud or an
intoxicating drug or by inducing a woman to believe that the accused was
her husband, when in fact he was not, is punishable by penal servitude for
14 years (s.66).
This Section applies not only to fraud etc. on the part of the man
having carnal knowledge but fraud by a third party.
Common assault: (5.61). An acquittal upon a charge of rape is not a bar to an
indictment for common assault on the same facts.
Carnal knowledge of girls: (s.7l). An acquittal upon a charge of rape would be a
bar to an indictment under this Section or to an indictment for attempt, as
upon, an indictment for rape the accused would be in perilofa conviction
for either of these offences. (ss. 64, 427).
S.64 provides that on an indictment for rape the jury may bring in a
verdict of attempt or of an offence under s.71.
Carnal knowledge of idiot or imbecile: (s.72A)
“Whosoever, knowing a woman or girl to be an idiot or imbecile, has or
attempts to have unlawful carnal knowledge of her, shall be liable to penal
servitude for 5 years.” (NB. This Section includes an attempt.)
Indecent assault: (5.76). An assault on any female accompanied by an act of
indecency immediately before or after such assault is an offence.
Penalty: Penal servitude for 5 years.
Incest: (s.78A) Incest means carnal knowledge of mother, sister, daughter or
grand-daughter.
Penalty: Penal servitude for 7 years.
Incorporated in this Section is thepermission ofan adult female, who is
equally liable
Attempts: ($.89) By male of offence under s.78A.
PenaltytPenal Servitude for 2 years.
Defences: Special defences are provided in charges under ss.78A and 78B.
Lack of knowledge of the relationship is a defence but consent is no
defence.
On charges under $.63 (rape) or 5.65 (attempted rape) an alternative
verdict is open. ofa conviction for an offence under s.78A or 5.788.
Unnatural offences: C.A. 5.79.
These are of two types: (1) Sodomy, and (2) Bestiality.
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(1) consists of human with-human. It may be committed by a man upon a
woman or vice versa. Both parties are equally guilty, even husband and
wife. Consent is no defence.
(2) consists of human with animal. A woman may be guilty of this.
Penalty: penal servitude for 14 years.
Attempts: C.A. 5.80.
Penalty: Penal servitude for 5 years.
Administering drugs etc.: If with intent to procure miscarriage attracts a penalty
of penal servitude for 10 years.
Abduction: (ss.86, 89).
8.86: Abduction of a woman against her will, where she is a woman of
property or a presumptive heiress and where the motive of the accused is
“lucre”. ' '
The intent must be proved of carnal knowledge by the~accused or some
other person.
Penalty: Penal servitude for 14 years.
5.89: Forcible abduction of a woman with intent to have her married or
carnally known.
Penalty: Penal servitude for 14 years.
[It is curious that s.86 is conﬁned within the limitationsl have
stated but says nothing about “force” as an alternative" to
non-consent. It seems an archaic remnant of the mid-Victorian age,
when so much importance was given to property. The penalty under
5.89 is the same. It is respectfully submitted that these two Sections
should be repealed and re-enacted in a logical and intelligible form.]
Procuring: C.A. 5.91 B
Procuring a woman by drugs etc. with intent that there may be carnal
knowledge of her is an offence. - .
Penalty: Penal servitude for 10 years.
Employment of woman in brothel: (s.9lD) — or suffering her to be there, if
accused knew it to «be uSed as such.
Penaityz’ Penal servitude for 5 years.  
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Bigamy: CA. 5.92. cf. 5.93.
[Note: My object has been to give a clear and succinct guide
to the law as
it is and not to go into unnecessary detail. If further detail is r
equired it
can be found readily in Hamilton and Addison on “Criminal
Law and
Procedure”, 6th edn., upon which I have relied very heavily.
The essential elements to be proved by the Crown under the various
Sections may be conveniently found in Crawford: “Proof in
Criminal
Cases”, 3rd. edn.
The number of offences under other Statutes such as the Vagrancy Ac
t
and the Police Offences Act do not pertain particularly to my task
of
dealing with offences of a sexual nature as against adult females.]
Comment
Apart from my criticisms (above) of 55.86 and 89 I can
add little.
It is my opinion that in cases of rape and the like the defence i
s usually
one of consent. The onus is upon the Crown to disprove it, and I fe
el that this is
wrong. There should be a civil onus on accused to show consent.
'
It has been said that it is easy to allege rape and difﬁcult to disp
rove it.I
would be inclined to say that it is equally easy to allege consent
and as difﬁcult
to disprove it. The accused may, if he chooses, make an unsworn
statement, and
in that case cannot be cross-examined. And, if guilty in particul
ar, they almost
invariably do. The law enacts that no comment can be made
even hinting that
the accused could have given sworn testimony and have been c
ross-examined.
Why is this? I can see no logic in it, and feel that if an accused c
hooses to
make a statement, then it should be open to testing by cross-ex
amination. The
trouble is that the jury cannot be told of the law and its pro
hibitions, and no
doubt often asks itself: “If the Crown case is right, wh
y was he not
cross—examined?” '
It is a matter of 99% of guilty persons being acquitted when, if th
ere were
proper procedure, many of them would be convicted.
This is highly controversial, and, I admit, is outside my subject.
But I do
feel, after some 15 years experience on the Bench, that the s
uggested change
would make for justice in true form.
“Carnal knowledge”. I feel that this expression is old fashi
oned and
difﬁcult to explain to a jury. It should be clearly deﬁned and the
re should be no
hesitation about that. Other Sections of the Act are not so inhi
bited. I suggest
“sexual intercourse”.
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Other offences. There are, as mentioned above, offences under other
Statutes where a woman may be concerned as a result of some behaviour
offending her, e.g. “Offensive behaviour” under the Vagrancy Act, but it seems
to me that these do not come within the scope of my present task. ,
g .
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Appendix 11
“Adult” Sex Offenders Appearing Before the Higher Courts in 1968
*
Mr P. G. Ward **
The following tables indicate various aspects of the problem of s
exual
offences in New South Wales in 1968.
 
 
TABLE 1
Conviction. rates
Off Number Number %
' ence freed convicted
convicted
Rape ' 67 61
91.0
Attempted rape 13‘ 11 84.6
Carnal knowledge of females
under 10 . 4 3
75.0
over 10 and under 16 227 197 - 86.8
other 1
1 100.0
Incest x 12
12 100.0
Indecent assault (female)
victims under 16 104 101
97.1
other 13 11
84.6
Abduction 1 —
—
Bigamy . 11
10 91.0
Other ‘ 6 6 .
100.0
Buggery and bestiality . 17 15
88.2
Indecent assault on male 74 -
67 90.6
Other 3
3 100.0
553 498 90.2   
The conviction rate for sexual offenders (90.2%) is \slightly le
ss than the rate for
other offenders before the same courts on offences other tha
n sexual (Le. 94%).
This is significantly lower (P<.1%) and is probably the result o
f the lower rate of
conviction for the large group of offenders charged with carn
al knowledge ofa
girl aged between ten and sixteen years.
Table 2 shows that a wide range of penalties is associated with
convictions for
sexual offences probably representing the wide range of be
haviour patterns
which can be associated with crimes with the same legal label
especially in this
area.
 
* The source. of the material is the bulletin prepared by the Bureau
of CensuS'
and 'Statistics on Cases before the Higher Criminal Courts 1968.
** 183.128.013.13" (Sydney), Senior Lecturer in Statistics, Sydney Unive
rsity Law
c 00 .
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TABLE 2
Penalties imposed upon conviction
Bond *
Offence __Without With Prison Total
probation probation
Rape 2 1 58 61
Attempted rape — 1 10 1].
Carnal knowledge 94 67 40 ‘ 201
Incest 3 1 7 1]
Indecent assault (female) 35 35 42 112
Bigamy 5 1 1 7
Other 1 3 1 5
Buggery and bestiality 6 2 7 15
Indecent assault (male) 20 28 19 67
Other 1 1 l 3
* Including those receiving fines.
TABLE 3
Age of offenders
UnderOffence 18 , 18 —- 19 20 — 24 25+ Total
Rape 23 25 9 4 61
Attempted rape 1 2 6 2 11
Carnal knowledge .3 107 69 22 .201
Incest — _ 1 10 11
Indecent assault '(female) .4 22 22 64 112'
Bigamy _ _ __ ’7 7
Other — . 1 _ 4 5
Buggery and bestiality -- 5 5 5 15
Indecent assault (male) 1 7 16 43 67
Other — - 1 2 3
Analysis of Table 3 shows that, even when allowance is made. for the fact that
only in the case of serious offences such as rape will persons under the age of 18
years appear before a higher court, the persons charged with rape are a much
younger group of offenders than the rest. Offenders charged with carnal
knowledge also tend to be young (predominantly 18-19 years) other sexual
offences being more common amongst older offenders. The age distribution of
“other” sex offenders does not differ signiﬁcantly from that of the group
convicted of offences against the person not involving a sexual element.
Information is also available in the Bureau of Statistics report concerning
the marital state and level of schooling of sex offenders. From these tables it
would appear that rapists are less often married and more likely to have a School
Certiﬁcate than other offenders. These results may of course simply be the result
of differences in average age, younger offenders being certainly less likely to be
married and probably more likely to be better educated.  
w 
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Sexual offenders represent 15.6% of all offenders convicted in the higher-
courts and 54.3% of those convicted of offences against the person in these
courts.
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APPENDIX Ill
Some Comparative Notes upon Legislation in other Jurisdictions
concerning Sexual Offences
P. G. McGom'gal*
l. ISRAEL
(a) General. The Penal Law Revision (Offences against the Person) Bill,
which recodified the law in Israel relating to sexual offences, common assault,
and offences of wounding and causing bodily harm, treats sexual offences as
interferences with the person of another against his will rather than as offences
against morality. It is considered that “the inviolability of one’s person (of
.whatever sex) is _quite independent of the motives or the manner of the
interference therewith” (l). The Bill establishes a “pyramid” of offences ranging
from common assault to aggravated rape. '
(b) Offences involving children and young persons
In the provisions relating to sexual offences, minors (and also persons of
unsound mind) are regarded as legally incapable of consent, and any interference
with them is irrebuttably presumed to have been against their will unless it was
for the limited objects of education or treatment. Persons in authority, such as
parents, teachers, physicians, employers, etc., who commit such offences are
liable to more severe penalties.
(c) Evidence of child victims
In its Law of Evidence Revision (Protection of Children) Act of 1955
Israel has adopted a novel method of protecting children from the effects of
police interrogation and court proceedings in connection with offences against
children. The major points to be noted are as follows:
“I. No child under 14 years shall be investigated, examined orheard as a
witness in the matter of an offence against morality, save with the
permission of a youth examiner. 2. A statement by a child as to an
offence against morality committed upon his person, or in his presence, or
of which he is suspected, shall not be admitted as evidence, save with the
permission of the youth examiner;'3. For the purpose of the law, youth
examiners shall be appointed after consultation with an Appointment
Committee. This Committee shall consist of a Judge in the Juvenile Court
(Chairman), an expert in mental hygiene, an educator and an expert in
child care; 4. Evidence as to an offence against morality taken and
recorded by a youth examiner, and any minutes or report of an
examination as to such an offence prepared by a youth examiner, are
admissible as evidence in court; 5. Where evidence as referred to above
has been submitted to the court, the youth examiner may be required to
re-examine the child and ask him a particular question, but he may refuse
* B.A., LL.B., Senior Research Assistant, Sydney University Law School.
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to do so if he is of the opinion that further questioning
is likely to cause
psychic harm to the child; 6. A person shall not be con
victed on evidence
by a youth examiner unless it is supported by other evidenc
e.” (2)
Incidental advantages of this procedure include the supply o
f trained
guidance to the parents, treatment for the child, and p
rotection of the child
from parental neglect in some circumstances. Disadvan
tages would include the
difﬁculty of obtaining trained staff, possible hostilit
y from the police, the
danger of. prejudice to the defendant (although some p
rotection is afforded by
the requirement of corroboration (2).), the element of pre-j
udgment by the
youth examiner, and the departure from the tradition
against hearsay evidence.
2. DENMARK
(a) General. In Denmark the “sexual play of adolescent youths” (3) is
not regarded as criminal, and the minimum age at which offenders ma
y be
prosecuted for sexual offendes is 15 years, in practice'_ however, the m
inimum
age for prosecution is 18 years. All such cases are dealt with by child
welfare
authorities.
(b) Dangerous sexual offenders
Where an accused is acquitted of a sexual offence on the ground of
insanity, or if punishment is considered inapplicable because his more permanent
personality condition indicates defective development, or if it becomes evident
during the term of his imprisonment that a continuation will be useless, the case
is again brought before the court. If it appears to the court that the imposition
of a bond, probation, appointment of a trustee, residence regulations, or
declaration of incapability is not likely to guarantee public safety the court w
ill
order that the offender be placed in an institution with curative intent. Such
institutions include mental hospitals, psychopath security institutions, training
schools for the retarded, and treatment centres for alcoholics. The court also
appoints a supervising guardian who assists the accused during court proceedings
and keeps himself informed of the condition of the accused to ensure that his
stay in the institution is not extended beyond the necessary period; Such
guardian is, if possible, a close relative (4).
In Denmark prison sentences are generally much shorter than in U.S.A.,
even for serious and sexual crimes. Where possible prisoners are released on
parole or probation, and only those who cannot respond to these opportunities
are referred to detention.
Detention in an institution is not regarded legally or morally as a
punishment, and so those detained are not compelled to accept treatment. It is
for the individual to decide whether he wishes to return to the community, and  
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if he does so decide, an individual treatment programme is devised (4) (3).
Hormone and castration treatments are also.employed, and during the ﬁrst
thirty years of the specialised treatment of sexual offenders 900 surgical
castrations were performed (4).
3. CANADA
(a) Dangerous sexual offenders
Where a person has been convicted of an offence of rape, carnal
knowledge, indecent assault on a male or female, buggary, bestiality or gross
indecency, or an attempt to commit such an offence, the court may hear
evidence as to whether the accused is a dangerous sexual offender (i.e. “a person
who by his, sexual conduct has shown a failure to control his sexual impulses or
is likely to commit a further sexual offence”) (5) On application the court will
hear evidence from two psychiatrists, and if the accused is found to be such a
' person a sentence of preventive detention is imposed — in effect, imprisonment
for life. The offender may apply for parole after serving one year, but most
inmates feel it a waste of time to apply within three years of sentence. The
possibility of parole will depend on the ability of the offender for self-control
and adjustment to community living, having regard to his offence and his social
situation upon release.
4. USA.
In the United States there have been various attempts to deal with the-
problems of intercourse and sex play between young men and adolescent girls '
under the age of consent and also with the problem of dangerous sexual
offenders. Some of the relevant provisions of State legislatures are shown below.
New York State
(a) Classiﬁcation of sexual offences
The New York Penal Code (6) classiﬁes sexual'offences into the following
categories.r(The age of consent is 17 years)
Rape
First degree: by a male with a female by forcible compulsion,
with a female incapable of concent by reason of
being physically helpless, or with a girl under 11
years. .
Maximum penalty: 25 years imprisonment.
Second degree: ‘ Sexual intercourse by a male 18 years orover with
a girl 11-14 years.-
Maximum penalty: 7 years imprisonment.
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Third degree: Sexual intercourse by a male of any age with a
female incapable of consent by reason of some
factor other than being under 17, or by a male 21
years or over with a girl aged 14-17.
Maximum penalty: 4 years imprisonment.
Sexual abuse — the subjection of another person to sexual contact.
First degree: If by forcible compulsion, if the other person is
physically helpless and so incapable of consent, or
if the other person is under 11 years of age.
Maximum penalty: 10 years imprisonment.
Second degree: If the other person is incapable of consent by
reason of some factor other than being under 17
years of age or if the other person is under 14
years old.
Maximum penalty: 7 years imprisonment.
Third degree: In any other case without consent. It is a defence
to this offence if the victim is over 14 and the
accused is less than 5 years older.
Penalty: less than 1 year’s imprisonment.
Sexual misconduct
where a male engages in intercourse or deviate
sexual intercourse with a female without her
consent.
Maximum penalty: 1 year’s imprisonment.
(b) Dangerous Sexual offenders
Prior to the introduction of the Revised Criminal Code of 1965 persons found
guilty of sodomy in the ﬁrst degree, rape in the ﬁrst degree, or carnal abuse of a
child, could receive an indeterminate sentence of one day to life. The Revised
Penal Code contains no such provisions.
Michigan
(a) Classification
In the Final Draft of the Revised Criminal Code of Michigan a
classification similar to that of the New York Criminal Code has been adopted.
However, the age of consent is 16 years and the maximum penalties proposed
for the above categories are respectively 20 years, five years, one year, ﬁve years,
one year, 90 days and 90 days.
' (b) Dangerous sexual offenders
[n 1952 the legislature specified a category of “sexually delinquent .
persons” against whom indeterminate sentences up to life imprisonment might  
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be imposed. Up to 1967 the Department of Corrections had received only one
committal under the statute, and accordingly it was recommended in the Final
Draft of the Revised Criminal Code that this provisionbe repealed, if the
accused came within the deﬁnition he would be either a recidivist (and
recidivism was treated as a special problem in the Code) or mentally defective
(and in need of hospitalisation) (7).
Massachusetts
Dangerous sexual offenders
In Massachusetts a person found guilty of the commission of a sexual
crime may be sent by the court to a diagnostic and treatment centre at
Bridgewater for a 60-day period of observation and evaluation to determine
whether he is a “person whose misconduct is sexual matters indicates a general
lack of power to control his sexual impulses as evidenced by repetitive or
compulsive behaviour and either violence or aggression by an adult against a
victim under the age of 16 years and who as a result is likely to attack or
otherwise inflict injury on the subject of his uncontrolled or uncontrollable
desires” (8)(9)(10). The results of the study are given to the court with a speciﬁc
recommendation. If the clinical staff find the offender within the definition the
court may commit him to the Centre for a minimum of one day and a maximum
of life in lieu of a criminal sentence.*
(*The court may disregard the report and proceed in the usual way. Offenders
already in prison under sentence may be reprocessed for possible commitment,
the Supreme Court of Massachusetts having held that there is no double
jeopardy since the commitment is civil rather than criminal.)
Upon committal, an individualised .treatment plan is prepared. It is
presumed that the patient, except in very special cases, will remain at the Center
for at least 4 years. He is considered for release only when it is recommended by
a member of the treatment staff, and if at the following staff conference there is
no dissenting opinion he is then assigned to a team which assesses his readiness
for release over a 1-3 month period. A report is then made to a special staff
conference, which decides whether or not to recommend his release. The final
decision rests with the Director of the Centre.
California
Dangerous sexual offenders
In California, after conviction of a sexual crime involving a child under 14
years the offender is committed to an observation centre to determine whether
he is disposed to committing sexual offences and is also a danger to the health
and safety of others. Psychiatrists appointed by the court report as to the
likelihood that the offender might benefit from care and treatment in a State
hospital. If considered amenable to treatment, he is recommitted by the court
for an indeterminate period as a “mentally disturbed sex offender”. After
treatment, if he is considered to be no longer a danger, he is returned to the  
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court to be sentenced for the crime, credit being allowed for the time already
spent under civil commitment, and he is also eligible for parole. In some cases
after completion of the treatment the court has no option but to sentence the
offender to prison, having regard to his prior criminal record in other cases,
despite psychiatric opinion that he was no longer a danger, the court has decided
against parole (1 1).
5. JAPAN
Evidence of child victim
The extent to which special procedures may be adopted in Japan in
dealing with child victims of sexual offences is indicated by the case of a 15 year
old victim of rape. The girl had an IQ. of 30—40 and was incapable of giving
adequate answers to questions in the form of “who”, “what”, “where”, “when”,
etc. The girl’s credibility was ﬁrst tested by a psychologist; her evidence was
then taken not‘in court but at the precinct station and at the scene of the crime,
in order that she should not be intimidated; her mother attended the hearing and
interpreted the less intelligible answers; to establish the time and place of the
crime the girl was asked to re-enact the crime at the scene with a life sized
mannequin;all questions were capable of being answered with “yes” or “no”,
opposite questions being asked in order to avoid introducing an element of
suggestion. The interrogation was carried out by the judge, and the questions
and answers tape-recorded and submitted in the evidence. The conviction which
followed was upheld on appeal (12).
The Problem of Incest
For a comparative study of the laws relating to incest in England, USA.
and certain continental countries, see Hughes (13). It may be noted here that the
content of incest and the range of relationships included therein is much wider
in U.S.A. jurisdictions than in England or in this State, but that the recent
Illinois Criminal Code, the Model Penal Code of the American Law Institute, the
New York Revised Penal Law, and the Revised Criminal Code of Michigan all
limit the range of relationships to those of ascendant—descendant and sibling
relationships. The offence is treated as an offence against the family, and the
major consideration is the protection of dependants.
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Appendix IV
CLARIFICATION OR OBFUSCATION OF THE
CONCEPT OF RAPE?
R. P. Roulston
In recent years there has been considerable debate as to several aspects of
rape. Two matters that have engaged the attention of the courts are, firstly, what
‘ is the precise nature of the mental element or mens rea of rape and secondly
what constitutes consent or non-consent to carnal connection in this context.
The authorities speak with discordant voices.
The most recent pronouncement on this question, as far as New South
‘Wales is concerned, is the nnanimousjudgement of the Court of Criminal Appeal
in R. v. Sperotto; R. v. Salvietti; delivered on the 2nd April, 1970 and, as yet
unreported. Because of the importance of ~ the issues involved a specially
constituted court of five judges (Herron C. J., Sugerman P., Asprey J. A., Nagle
J. and O’Brien J.) heard the appeal, instead of the usual three judges.
The facts were that the two appellants with eight others were charged
upon an indictment containing two counts of rape.
The counts concerned respectively two girls named Spain & Begg and were
in the following terms;
“For that they on the 27th January 1968 at Kyeemagh in the State of
New South Wales did, without her consent, ravish and carnally know
Michelle Teresa Mary Spain .....
Further that on the day and in the year and at the place aforesaid they
did, without her consent, ravish and carnally know Diane Susan Begg.”
Sperotto on the first count was found guilty and on the second count
guilty of attempted rape and Salvietti was on the ﬁrst count found not guilty
but on the second count was found guilty with a strong recommendation for
mercy.
The Crown case against each appellant on each count was presented by the
Crown to the jury and left by the learned trial judge to the jury on the basis that
they could convict each of them if he had intercourse with the girl concerned
without her consent or if he took part in a common purpose by which any of
the accused had intercourse with her without her consent. ln charging the jury
upon the crime of rape his Honour defined it for the purpose of the trial at
which he was presiding as consisting of two elements namely, penetration of the
female by the male and this without her consent; and considering that, if these
elements were established in respect of any act of intercourse, there was no basis
in the material before the jury for leaving to them any issue as to whether the
accused knew the girl was not consenting or had a mistaken belief thereon, he
rejected an application for any direction to this effect.
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One ground of appeal was that his Honour erred in refusing to direct the
. jury in all the circumstances of the case that in a charge of rape the Crown must
establish an intention on the part of the accused to have intercourse without the
woman’s consent, and this involves proof beyond a reasonable doubt that the
accused either was aware that the woman was not consenting or realised that she
might not be consenting but determined to have intercourse with her whether
she was consenting or not. This ground was argued in conjunction with a further
ground, namely the “defence” of honest, although mistaken, belief in consent.
The court in delivering judgement laid down a series of eleven propositions
applicable in cases where a person is accused of rape and where there15 no want
of capacity upon the part of the. woman to give her consent to the act of
intercourse and no want of capacity upon the part of the accused to appreciate
whether the woman has consented or not to the act.
As the judgement has not yet been reported it is convenient to set out
these propositions in full:-
1. There is no statutory definition in N.S.W. of the crime of rape butat
common law rape may be defined as carnal knowledge of a Woman without her
consent (see Papadimitropoulos v. The Queen, 98 C.L.R. 249 at p. 261).
Accordingly, the Crown must prove in every case beyond reasonable doubt:
(i) that the accused had penetration of the woman (Section 62 of the
Crimes Act, 1900)» ;and
(ii) that the woman did not consent to such penetration.
2_ In all crimes at common law a guilty intention is a necessary element and
with the crime of rape this intention is to have carnal knowledge of the woman
without her consent. In order to convict the accused of the crime of rape and,
subject to what is hereinafter said, to establish this intention on his part the
Crown must prove behond reasonable doubt that when the accused had
intercourse with the woman either (i) he was aware that she had not consented,
or (ii) he realised that she might not be consenting and was determined to have
intercourse with her whether she was consenting or not. the intent and the act
must both concur to constitute the crime (Thomas v. The King 59 C.L.R. 279 at
p.287).
3. The ﬁrst task of the Crown then is to prove beyond reasonable doubt
the fact of penetration, and with regard to the accused’s intention in this
respect, as a matter of commonsense it is difficult to imagine an unintentional
act of intercourse. In order to prove the fact of want of consent on the part of
the woman, the Crown must prove that beyond reasonable doubt by considering
all the surrounding circumstances, including the words or conduct of‘the woman
with whom the accused had intercourse.
4. So far as the accused’s intention to have intercourse without the
woman’s consent is concerned, the Crown may prove that beyond reasonable
doubt by evidence to the effect that the accused was aware that the woman was
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not consenting, e.g. by his admissions or by her words spoken or by her conduct
displayed in his presence, or by asking the jury to draw from the whole of the
circumstances leading up to the act of intercourse an inference that, even. though
'she may have appeared to be willing for the act of intercourse to take place, her
consent was obtained by threats or terror (see s. 63 Crimes Act, 1900) or fraud
(R. v. Williams (1923) 1 KB. 340; R. v. Gallienne (1964) N.S.W.R. 919).
Consent obtained through threats or terror is not a consent to the act of
intercourse but merely submission to it, and the law does not require a woman
to resist to the utmost of her strength.
5. Although the fact of the act of intercourse may be admitted by the
accused or proved beyond reasonable doubt to the satisfaction of the jury, the
accused may negative any intention on his part to have intercourse with the
woman regardless of her consent if he holds an honest belief on reasonable
grounds in the existence of circumstances which, if true, would make his act of
intercourse with the woman an innocent one (Warner v. Metropolitan Police
Commissioner (1969) 2 AC. 256 per Lord Reid at p. 276.) This involves these
three concepts, firstly, that he in fact held the belief that the woman was
consenting to the act of intercourse, secondly, that he was mistaken in that
belief and, thirdly, that he can point objectively to circumstances which
provided him with reasonable grounds for his mistake. '
6. The holding by the accused of such a belief on reasonable grounds has
been described as a “defence” (The Queen v. Reynhoudt 107 C.L.R. 381 at pp.
339-400) undoubtedly for the reason that evidential onus rests on the accused to
the extent that he must be able to point to the existence of material adduced at
the trial which the jury can consider as a reasonable basis for that belief. It is no
part of the Crown’s case to negative the existence of such belief in the accused
until the question whether the accused held such a belief is raised and there is
material at the trial which sufﬁces to make the holding of the belief to be
reasonable. It then becomes necessary for the Crown as part of the ultimate onus
which rests upon it to negative the existence of such belief, and this beyond
reasonable doubt. This the Crown may do by reference to all the material
adduced at the trial which tends to show that the belief asserted by the accused
was not genuinely held by him or that the grounds upon which he relies for the
foundation of his belief are, when examined in the light of all the circumstances,
not a reasonable basis for the mistake which he claims to have made.
Authorities which are binding on us constrain us, as they did Barry J in R.
v. Honner (1957) V.R. 227 at pp. 250 et seq., to conclude that a reasonable
basis must exist for that belief. In R. v. Flannery and Prendergast, (1969), V. R.
31 the Victorian Full Court referred to the statement by Lord Reid in Warner v.
Metropolitan Commissioner (1968) 2 All ER. 356 at p. 364 which was taken
from Piper v. Bank of New South Wales (1897) AC 383 at pp. 389-390, and
proceeded to make it clear that the question of mistaken belief should only be
dealt with by the trial Judge when there is material to justify his doing so.
7. When the accused raised the question of his honest belief on reasonable
grounds that the woman did consent to the act of intercourse, the jury should
acquit if they are left with a reasonable doubt as to whether his intention was to
have intercourse with the woman regardless of her consent.
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8. In a case where the accused merely states that the woman did consent to
have intercourse with him and makes no mention of his belief or that he may
have been mistaken, in the appropriate factual circumstances the assertion by
the accused that the woman did consent may be coupled with other matters in
evidence sufﬁcient for the question of his honest and reasonable belief to be
submitted to the jury. But, in the absence of evidence of such other matters, the
bare claim by the accused, standing alone, that she consented or that he believed
that she consented would leave no room for any direction as to honest and
reasonable mistake but, subject to para. 10 below, would leave the issue for the
jury simply as one of consent or no consent.
9. No rule of thumb can be laid down as to what would be sufficient to
raise the defence of reasonable and honest belief, as each case must depend on
its own particular facts but, having regard to the ultimate onus which the Crown
must always bear, slight evidentiary material may, in the appropriate case, be
sufﬁcient to justify the trial judge submitting that question to the jury.
10. The Crown must establish beyond reasonable doubt the requisite
intention of the accused, but whether the trial judge directs the jury on the
question of an honest, albeit mistaken,‘ belief on reasonable grounds and the
application thereto of the principles which we have outlined above depends
upon the facts of each particular case. As was pointed out in R. v. Flaherty, 89
W.N. 141 at p. 147; (1968) 3 N.S.W.R. 734 at p. 739, the course of proceeding
at the trial is governed by the material properly before the court, and thejudge
in his directions to the jury should not submit to them “defences” to the charge
which the evidence does not justify. If the question of a mistaken belief is raised
before the jury by the accused and there is no material capable of forming a
basis for such a finding, the jury should be so advised, (cf. Cammage v. The
Queen 44 A.L.J.R. 36 at p. 39). But in a criminal case the judge is not bound by
the way counsel for the accused makes his case, and if there is a “defence” to
the charge which is open to the accused and there is material to support it, the
judge should submit it to the jury.
11. There is no essential difference between Flaherty’s case (supra) and the
Victorian cases of R. v. Daly (1968) V. R. 257 and R. v. Flannery and
Prendergast (supra). It is necessary to read what was said in Flaherty’s case in the
particular context of the argument with which the court was there dealing.
Despite the reference to mens rea in the direction which was asked for at the
trial in Flaherty’s case and which is quoted, 89 W.N. at pp. 146-147; (1968) 3
N.S.W.R. at p. 739, on the hearing of the appeal in that case, the argument was
conﬁned solely to the question of an honest but mistaken belief on reasonable
grounds and what was there said by Asprey J. A. (with which Wallace P. and
Taylor J. agreed) under the heading of “defence of Mistaken Belief” must be
read in that context and was not intended to be read as asserting that the state
of mind of the accused is no part of the Crown case in relation to the intention
of the accused to have intercourse with the woman regardless of her consent.
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